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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


- oe .« s# ee «ss ese ese sx ses es es es se = «= - - -X 
JAMES M. MORRISSEY, 
Plaintiff, : COMPLA INT 
Vv. : 72 Civ. 2363 
NATIONAL MARITIME UNION OF AMERICA, 
JOSEPH CURRAN, SHANNON J. WALL, Plaintiff Demands Trial 
CHARLES SNOW, JAMES NIMMO, ABRAHAM E. : by Jury 


FREEDMAN and CHARLES SOVEL, 


Defendants. 


Plaintiff, by his attorneys, Healey & Donnelly, alleges 
as follows: 
A FIRST CAUSE OF ACTION FOR 
COMPENSATORY DAMAGES BASED 
ON THE LABOR MANAGEMENT 
REPORTING AND DISCLOSURE ACT 
FIRST: Jurisdiction exists by virtue of 28 United States 
Code, section 1331, in that this action arises under the First 
Amendment of the Constitution of the United States of America 
and also under the Labor Management Reporting and Disclosure 
Act (29 United States Code, § 401 et seq.) and the amount in 
controversy exceeds the sum of $10,000, and by virtue of 29 
United States Code, section 412, in that this action is brought 
to seek relief for the infringement of rights secured by 


section 411 of Title 29, United States Code. 


SECOND: Plaintiff James M. Morrissey, at #1] times men- 


SA 


tioned, was and still is a member in good standing of the deferni- 


ant National Maritime Union of America (hereinafter referred to 
as NMI). 

THIRD: On information and belief, at all times hereinaf- 
ter mentioned, the NMU was and still is a labor organization 
with its principal office at 36 Seventh Avenue, New York, New 
York. 

FOURTH: At all times hereinafter mentioned, defendant 
Joseph Curran was and still is President of the NMU. 

FIFTH: At all times hereinafter mentioned, defendant 
Shannon Wall was and still is Secretary-Treasurer of the NMU. 

SIXTH: At all times hereinafter mentioned, defendant 
Charles Snow was and still is the chief master-at-arms of the 
NMU . 

SEVENTH: At all times hereinafter mentioned, defendant 
James Nimmo was and still is a master-at-arms of the NMU. 

EIGHTH: On information and belief, at all times herein- 
after mentioned, defendant Abraham E. Freedman was and still is 
an attorney-at-law acting as counsel to the NMU. 

NINTH: On information and belief, at all times herein- 
after mentioned, defendant Charles Sovel was and still is an 
attorney-at-law and a partner of or employee of defendant 
Abraham E. Freedman and, as such, was acting as counsel to the 


NMU. 


TENTH: On or about the Ist day of July, 1971, defendants 
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NMU and Joseph Curran, Shannon J, Wall, Charles Snow, James 
Nimmo, Abraham E. Freedman, and Charles Sovel, all acting in 
their capacities as officials, employes and counsel respective- 
ly of said NMU, without probable cause therefor did infringe 

on the rights of plaintiff James M. Morrissey to meet and as- 
semble freely with other members of the NMU and did infringe on 
the right of plaintiff James M. Morrissey to express his views, 
arguments and opinions as to the conduct of officers of and 
issues concerning said NMU and its membership. 

ELEVENTH: By reason of the aforesaid, plaintiff James M. 
Morrissey was damaged in the sum of twenty-five thousand 
($25,000.00) dollars. 

A SECOND CAUSE OF ACTION 
FOR COMPENSATORY DAMAGES 
FOR MALICIOUS PROSECUTION 

TWELFTH: Plaintiff James M. Morrissey repeats and re- 
alleges each and every allegation contained in paragraphs 
"FIRST" through "NINTH" of this complaint. 

THIRTEENTH: On or about the lst day of July, 1971, de- 
fendants Joseph Curran, Shannon J. Wall, Charles Snow, James 
Nimmo, Abraham E. Freedman, and Charles Sovel maliciously and 
without probable cause therefor had plaintiff James M. Morrissey 
apprehended and physically arrested within the National Maritime 
Union building, 36 Seventh Avenue, New York, New York. 

FOURTEENTH: Thereafter, on or about the 13th day of July, 


1971 defendants Joseph Curran, Shannon J. Wall, Charles Snow, 
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James Nimmo, Abraham E.Freedman, and Charles Sovei maliciously 
and without reasonable or probable cause therefor caused plain- 
tiff James M. Morrissey to be arraigned on a complaint charging 
him with unlawful trespass, third degree, within said building, 
in violation of New York Penal Law, section 140.10, and dis- 
orderly conduct in violation of New York Penal Law, section 
240.20/6. 

FIFTEENTH: On or about the 13th day of July, 1971, on 
motion of plaintiff James M. Morrissey before the Honorable 
Peter J. McQuillan, Judge of the Criminal Court of the City of 
New York, the charge of disorderly conduct was dismissed. 

SIXTEENTH: Thereafter, on or about the 20th day of July, 
1971, defendants Joseph Curran, Shannon J. Wall, Charles Snow, 
James Nimmo, Abraham E. Freedman, and Charles Sovel maliciously 
and without reasonable or probable cause therefor continued to 
cause the charge of unlawful trespass, third degree, in viola- 
tion of New York Penal Law, section 140.10, to be prosecuted 
against plaintiff James M. Morrissey before the Honorable 
William E. Ringel, Judge of the Criminal Court. 

SEVENTEENTH: On or about the 20th day of July, 1971, on 
demurrer by plaintiff James M. Morrissey before the Honorable 
William E. Ringel, the demurrer was sustained and the complaint 
dismissed, thereby wholely terminating the said prosecution in 


favor of plaintiff James M. Morrissey. 


EIGHTEENTH: By reason of the aforesaid arrest and mali- 
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cious prosecution of the plaintiff herein by defendants Joseph 
Curran, Shannon J. Wall, Charles Snow, James Nimmo, Abraham E. 
Freedman, and Charles Sovel, plaintiff James M Morrissey was 
subject to great indignity and humiliation, pain and distress 

of mind and body, was prevented from attending to his affairs, 
was subject to an expense in the sum of one thousand ($1900.00) 
dollars to procure the services of counsel in his defense to 

the said charge, and was injured in his good name and reputation 
in the community, all to his damage in the sum of twenty-five 
thousand ($25,000.00) dollars. 


A THIRD CAUSE OF ACTION 
FOR EXEMPLARY DAMAGES 


NINETEENTH: Plaintiff James M. Morrissey repeats and re- 
alleges each and every allegation contained in paragraphs 
"FIRST" through "TENTH" and "THIRTEENTH" through "SEVENTEENTH" 
of this complaint. 

TWENTIETH: Said actions of defendants Joseph Curran, 
Shannon J. Wall, Charles Snow, James Nimmo, Abraham E. Freedman, 
and Charles Sovel in infringing on the rights of plaintiff 
James M. Morrissey to meet and assemble freely with other mem- 
bers of the NMU and in infringing on the right of plaintiff 
James M. Morrissey to express his views, arguments, and opinions 
as to the conduct of officers of and issues concerning said NMU 
and its membership were done with malice. 


TWENTY-FIRST: By reason of the malice of defendants 
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Joseph Curran, Shannon J. Wall, Charles Snow, James Nimmo, 
Abraham E. Freedman, and Charles Sovel in the aforesaid in- 
fringement of plaintiff's rights and in the aforesaid arrest 
and prosecution of plaintiff, plaintiff James M. Morrissey is 
entitled to recover of each defendant Joseph Curran, Shannon J. 
Wall, James Nimmo, Abraham F. Freedman, and Charles Sovel ex- 
emplary damages in the amount of two hundred fifty thousand 
($250,000.00) dollars. 

WHEREFORE, plaintiff James M. Morrissey demands judgment 
against defendants NMU, Joseph Curran, Shannon J. Wall, Charles 
Snow, James Nimmo, Abraham E. Freedman, and Charles Sovel on 
the First Cause of Action in the sum of twenty-five thousand 
($25,000.00) dollars; plaintiff James M. Morrissey demands 
judgment against defendants Joseph Curran, Shannon J. Wall, 
Charles Snow, James Nimmo, Abraham E. Free’man, and Charles 
Sovel on the Second Cause of Ac n in the sum of twenty-five 
thousand ($25,000.00) dollars; and plaintiff James M. Morrissey 
demands judgment against each defendant Jos2ph Curran, Shannon J 
Wall, Charles Snow, James Nimmo, Abraham E. Freedman, and 
Charles Sovel on the Third Cause of Action in the sum of two 
hundred fifty thousand ($250,000.00) dollars. 


HEALEY & DONNELLY 
Attorney3 for Plain.iff 


by /s/ Daniel Donnelly 
Daniel Donnelly 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES M. MORRISSEY, 
Plaintiff, 
-~against- : 72 Civ. 2363 
NATIONAL MARITIME UNION OF AMERICA, 
JOSEPH CURRAN, SHANNON J. WALL, 
CHARLES SNOW, JAMES NIMMO, ABRAHAM E. 
FREEDMAN, and CHARLES SOVEL, 


Defendants. 


The defendants NATIONAL MARITIME UNION OF AMERICA, JOSEPH 
CURRAN, SHANNON J. WALL, CHARLES SNOW & JAMES NIMMO, above named, 
by their attorney NICHOLAS A. D'ONOFRIO; answering the complaint 
of the plaintiff herein; upon information and belief: 

FIRST: Denies any knowledge or information thereof suf- 
ficient to form a belief as to the allegations contained in the 
paragraphs or subdivisions of the complaint therein designated 
SECOND, EIGHTH, NINTH, FIFTEENTH, SIXTEENTH and SEVENTEENTH. 

SECOND: Denies the allegations contained in the para- 
graphs or subdivisions of the complaint therein de ignated 
FIRST, TENTH, ELEVENTH, THIRTEENTH, FOURTEENTH, EIGHTEENTH, 
TWENTIETH and TWENTY-FIRST. 

THIRD: Admits the allegations contained in the para- 


graphs or subdivisions of the complaint therein designated 
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THIRD, FOURTH, FIFTH, SIXTH and SEVENTH. 

FOURTH: Repeats above deniais for paragraphs designated 
"FIRST" through "NINTH", which is recited in paragraph TWELF1 
of the complaint. 

FIFTH: Repeats above deniais for paragraphs designated 
"FIRST through "TENTH" and "THIRTEENTH" through "SEVENTEENTH", 
which is recited in paragraph NINETEENTH of the complaint. 


AS AND FOR A SEPARATE AND COMPLETE DEFENSE TO THE ALLEGED CAUSE 
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SIXTH: The plaintiff has failed to establish a basis 
for federal jurisdiction pursuant to 28USC1331. 

WHEREFORE, defendant demands judgment dismissing the com- 
plaint herein; together with the costs and disbursements of this 
action. 

Dated: New York, New York - July 19, 1972 
Yours, etc., 
NICHOLAS A. D'ONOFRIO 
Attorney for Defendants 
NATIONAL MARITIME UNION OF 
AMERICA, JOSEPH CURRAN, SHANNON 


J. WALL, CHARLES SNOW & JAMES 
NIMMO 


BY:_s/ Nicholas A. D'Onofrio __ 
A Member of the Firm 
123 William Street 
New York, New York 10038 


WOrth 4-2700 
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UNIT™D STATES DISTRICT COURT 
SOUTHE*"’ DISTRICT OF NEW YORK 


— _— i — — — — — —_ _ — a — — - = - _ ~x 
JAMES M. MCRRISSEY, 

Plaintiff, : AMENDED 

COMPLA INT 
-against- 
72 Civ. 2363 WCC 
NATIONAL MARITIME UNION OF AMERICA, 
JOSEPH CURRAN, SHANNON J. WALL, Plaintiff Demands 
CHARLES SNOW, JAMES NIMMO, : Trial by Jury 
ABRAHAM E. FREEDMAN and CHARLES 
WEL, 

De endants. 
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Plaintiff, y his attorneys, Duer & Taylor, alleges as 
f ollows: 
A FIRST CAUSE OF ACTION FOR 
COMPENSATORY DAMAGES BASED 
ON THE LABOR MANAGEMENT 
REPORTING AND DISCLOSURE ACT 
FIRST: Jurisdiction exists by virtue of 28 United States 
Code, Section 1331, in that this accion arises under the First 
Amendment of the Constitution of the United States of america 
and also under the Labor Management Reporting and Disclosure 
Act (LMRDA, 29 United States Code, § 401 et seq) and the amount 
in controversy exceeds the sum of $10,000, and by virtue of 29 
United States Code, Section 412, in that this action is brought 


to seek relief for the infringement of rights secured by Sec- 


tion 411 of Title 29, United States Code. 
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SECOND: Plaintiff James M. Morrissey, at ail times men- 
ticsed, was and stil’ is a member in good standing of the de- 
fendant Nations1 Maritime Union of America (hereinafter referred 
to as NMU). 

THIRD: On information and belief, at all times herein- 
after mentioned, the defendant NMU was and still is a labor 
organization which at all times hereinafter mentioned maintain- 
ed its principal office at 36 Seventh Avenue, New York, New 
York. 

FOURTH: At all times hereinafter mentioned defendant 
Joseph Curcan was President of the NMU. 

FIFTH: At all times hereinafter mentioned defendant 
Shannon Wall was Secretary-Treasurer of the NMU. 

SIXTH: At all times hereinafter mentioned defendant 
Charles Snow was and still is in charge of security at the NMU 
and is the chief master-at-arms of the NMU. 

SEVENTH: At all times tereinafter mentioned defendant 
James Nimmo was and still is a master-at-arms of the NMU. 

EIGHTH: On information and belief, at all times herein- 
after mentioned, defendant Abraham E. Freedman was and still is 
an attorney-at-law acting as counsel to the NMU. 

NINTH: On information and belief, at all times herein-~ 


after mentioned, defendant Charles Sovel was and still is an 


attorney-at-law and a partner of or employze of defendant Abra- 
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ham E. Freedman and, as such, was acting as counsel to the NMU. 

TENTH: On or about the lst day of July, 1971, defendants 
NMU and Joseph Curran, Shannon J. Wall, Charles Snow, James 
Nimmo, Abraham E. Freedman and Charles Sovel, all acting in 
their capacities as officials, employees and counsel respective- 
ly of said NMU, without probable cause therefor did infringe on 
the rights of plaintiff James M. Morrissey to meet and assemble 
freely with other members of the NMU and did infringe on the 
right of plaintiff James M. Morrissey to express his views, 
arguments and opinions as *o the conduct of officers of and 
issues concerning said NMU and its membership. 

ELEVENTH: By reason of the aforesaid, plaimiff James M. 
Morrissey was damaged in the sum of Twenty-Five Thous«nd 
($25,000.00) Dollars. 

A SECOND CAUSE OF ACTION 
FOR COMPENSATORY DAMAGES 
FOR MALICIOUS PROSECUTION 
TWELFTH: Plaintiff James M. Morrissey repeats ard re- 
alleges each and every allegation contained in paragraphs 
"FIRST" through "NINTH" of this complaint. 

THIRTEENTH: On or about the lst day of July, 1971, ue- 
fendants NMU, Joseph Curran, Shannon J. Wall, Charles Snow, 
James Nimmo, Abraham E. Freedman and Charles Sovel malicious’ - 
and without probable cause therefor had plaintiff James M. 
Morrissey apprehended and physically arrested within the Nat- 


ional Maritime Unior building, 36 Seventh Avenue, New York, 
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New York. 

FOURTEENTH: Thereafter, on or about the 13th day of 
July, 1971, defendants NMU, Joseph Curran, Shannon J. Wall, 
Charles Snow, James Nimmo, Abraham E. Freedman and Charles 
Sovel maliciously and without reasonable or probable cause 
therefor caused plaintiff James M. Morrissey to be arraigned 
on a complaint chargi.:g him with unlawful trespass, third de- 
gree, within said building, in violation of New York Penal Law, 
Section 140.10, and disorderly conduct in violation of New York 
Penal Law, Section 240.20/6. 

FIFTEENTH: On or about the 13th day of July, 1971, un 
motion of plaintiff James M. Morrissey before the Honorable 
Peter J. McQuillan, Judge of the Criminal Court of the City of 
New York, the charge of disorderly conduct was dismissed. 

SIXTEENTH: The-eafter, on or about the 20th day of July, 
1971, defendants NMU, Joseph Curran, Shannon J. Wall, Charles 
Snow, James Nimmo, Abraham E. Freedman and Charles Sovel 
maliciously and without reasonable or probable cause therefor 
continued to cause the charge of unlawful trespass, third 
degree, in violation of New York Penal Law, Section 140.10, to 
be prosecuted against plaintiff James M. Morrissey before the 
Honorable William E. Ringel, Judge of the Criminal Court. 

SEVENTEENTH: On or about the 20th day of July, 1971, on 
demurrer by plaintiff James M. Morrissey before the Honorable 


William E. Ringel, the demurrer was sustained and the complaint 
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dismissed, thereby wholely terminating the said prosecution in 
favor of plaintiff James M. Morrissey. 

EIGHTEENTH: By reason of the aforesaid arrest and ma- 
licious prosecution of the plaintiff herein by defendants NMU, 
Joseph Curran, Shanron J. Wall, Charles Snow, James Nimmo, 
Abraham E. Freedman and Charles Sovel,plaintiff James M. Mor- 
risey was subject to great indignity and humiliation, pain and 
distress of mind and body, was prevented from attending to his 
affairs, was subject to an expense in the sum of One Thousand 
($1,000.00) Dollars to procure the services of counsel in 
his defense to the said charge, and was injured in his good 
name and reputation in the community, all to his damage in the 
sum of Twenty-Five Thousand ($75,000.00) Dollars. 


A THIRD CAUSE OF ACTION 
FOR EXEMPLARY DAMAGES 


NINETEENTH: Plaintiff James M. Morrissey repeats am 
realleges each and every allegation contained in paragraphs 
"FIRST" through "TENTH" and "THIRTEENTH" through "SEVENTEENTH" 
of this complaint. 

TWENTIETH: Said actions of defendants NMU, Joseph Curran, 
Shannon J. Wall, Charles Snow, James Nimmo, Abraham E. Freedman 
and Charles Sovel in infringing on the rights of plaintiff 
James M. Morrissey to meet and assemble freely with other 
members of the NMU and in infringing on the right of plaintiff 


James M. Morrissey to express his views, arguments and opinions 
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as to the conduct of officers of and issues concerning said NMU 
and it~ membership were done with alice. 

TWENTY-FIRST: By reason of the malice of defendants NMU, 
Joseph Curran, Shannon J. Wall, Charles Snow, James Nimmo, 
Abraham E. Freedman and Charles Sovel in the aforesaid infringe- 
ment of plaintiff's rights and in tne aforesaid arrest and pro- 
secution of plaintiff, plaintiff James M. Morrissey is entitled 
to recover of each defendant, NMU, Joseph Curran, Shannon J. 
Wall, James Nimmo, Abraham E. Freedman and Charles Sovel, 
exemplary damages in the amount of Three Hundred Fifty Thousand 
($350,000.00) Dollars. 

WHEREFORE, plaintiff James M. Morrissey demands judgment 
against defendants NMU, Joseph Curran, Shannon J. Wall, 

Charles Snow, James Nimmo, Abraham E. Freedman and Charles Sovel 
on the First Cause of Action in the sum of Twenty-Five Thousand 
($25,000.00) Dollars; plaintiff James M. Morrissey demands 
judgment against defendants NMU, Joseph Curran, Shannon J. Wall, 
Charles Snow, James Nimmo, Abraham E. Freedman and Charles Sovel 
on the Second Cause of Action in the sum of Twenty-Five Thousand 
($25,000.00) Dollars; and plaintiff James M. Morrissey demands 
judgment against each defendant, NMU, Joseph Curran, Shannon J. 
Wall, Charles Snow, James Nimmo, Abraham E. Freedman and Charles 
Sovel, on the Third Cause of Action in the sum of Three Hundred 


Fifty Thousand ($350,000.00) Dollars, togseher with whatever 


other, further or different relief the Court deems just in the 


A/A 


circumstances, and the costs and disbursements of this action 


including but not limited to a reasonable attorneys' fee as pro- 


vided by LMRDA. 


DUER & TAYLOR 


By__s/ Arthur E. McInerney 
Arthur E. McInerney 


Attorneys for Plaintiff 
Office & P.O. Address 

74 Trinity Place 

New York, New York 10006 
(212) 944-7482 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
JAMES M. MORRISSEY, 
Plaintiff, : ANSWER TO 
AMENDED COMPLAINT 
-against- 
72 Civ. 2363 WCC 
NATIONAL MARITIME UNION OF AMERICA, 
JOSEPH CURRAN, SHANNON J. WALL, 
CHARLES SNOW, JAMES NIMMO, 
ABRAHAM E, FREEDMAN and CHARLES SOVEL, 


Defendants. 


Defendants, NATIONAL MARITIME UNION OF AMERICA, JOSEPH 
CURRAN, SHANNON J. WALL, CHARLES SNOW and JAMES NIMMO, by 
their attorney F. V. MINA, Esq., answering the amended complaint 
of the plaintiff herein upon information and belief allege: 

ANSWERING THE FIRST CAUSE OF 
ACTION FOR COMPENSATORY DAMAGES 
BASED ON THE LABOR MANAGEMENT 
REPORTING AND DISCLOSURE ACT: 

FIRST: Deny each and every allegation contained in 
paragraphs designated FIRST, SECOND, TENTH and ELEVENTH. 

SECOND: Deny any knowledge or information sufficient 
to form a belief as to each and every allegation contained in 
paragraphs designated EIGHTH and NINTH. 


THIRD: Admit each and every allegation contained in para- 


graphs designated THIRD, FOURTH, FIFTH, SIXTH and SEVENTH. 
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ANSWERING THE SECOND CAUSE OF 
ACTION FOR COMPENSATORY DAMAGES 
FOR MALICIOUS PROSECUTION: 

FOURTH: Deny each and every allegation contained in para- 
graphs designated THIRTEENTH, FOURTEENTH, SIXTEENTH and EIGHT- 
EENTH. 

FIFTH: Deny any knowledge or information sufficient to 
form a belief as to each and every allegation contained in 
paragraphs designated FIFTEENTH and SEVENTEENTH. 

SIXTH: Repeat and reiterate each and every answer to 


the allegations set forth in paragraph designated TWELFTH. 


ANSWERING THE THIRD CAUSE OF 
ACTION FOR EXEMPLARY DAMAGES: 


SEVENTH: Deny each and every allegation contained in 
paragraphs designated TWENTIETH and TWENTY-FIRST. 
EIGHTH: Repeat and reiterate each and every answer to 
the allegations set forth in paragraph designated NINETEENTH. 
AS AND FOR AN AFFIRMATIVE 
DEFENSE TO THE FIRST CAUSE 
OF ACTION FOR COMPENSATORY 
DAMAGES BASED ON THE LABOR 
MANAGEMENT REPORTING AND 
DISCLOSURE ACT: 
That the allegations contained in that cause of action 
fail to state a cause of action against the defendants, National 


Maritime Union of America, Joseph Curran, Shannon J. Wall, 


Charles Snow and James Nimmo. 
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AS AND FOR A COMPLETE AFFIRMATIVE 
DEFENSE TO THE SECOND CAUSE OF 
ACTION THE ANSWERING DEFENDANTS 
HEREIN ALLEGE: 

That the allegations therein fail to state ¢ cause of éc- 
tion for malicious prosecution entitling the plaintiff to 
damages due to the fact that there was reasonable cause for the 
arrest of the plaintiff herein. 

AS AND FOR A COMPLETE AFFIRMATIVE 
DEFENSE TO THE THIRD CAUSE OF 
ACTION FOR EXEMPLARY DAMAGES THE 
DEFENDANTS HEREIN ALLEGE: 

That the acts alleged show no malice which would entitle 
the plaintiff to any punitive damages. 

AS AND FOR A FOURTH AFFIRMATIVE 


DEFENSE THE ANSWERING DEFENDANTS 
HEREIN ALLEGE: 


That the allegations made in the plaintiff's amended com- 
plaint are barred by the Statute of Limitations. 
AS AND FOR A FIFTH AFFIRMATIVE 
DEFENSE TO THE COMPLAINT HEREIN 
THE ANSWERING DEFENDANTS ALLEGE: 
That this Court lacks jurisdiction over the subject mat- 
ter of this action. 
AS AND FOR A SIXTH AFFIRMATIVE 
DEFENSE TO THE SECOND AND THIRD 
CAUSES OF ACTION UPON INFORMATION 
AND BELIEF: 


That there is another action pending in the Supreme Court 


of the State of New York, County of New York for the same relief 


and upon the same claims made by the plaintiff in the second 
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and third causes of action alleged in this complaint. 


WHEREFORE, defendants, National Maritime Union of America, 
Joseph Curran, Shannon J. Wall, Charles Snow and James Nimmo, 
demand judgment dismissing the plaintiff's amended complaint 
herein, together with the costs and disbursements of this ac- 
tion. 


Dated: New York, New York 
July 16, 1974 


F. V. MINA, ESQ. 


s/ F. V. Mina 
Attorney for Defendants 
National Maritime Union of 
America, Joseph Curran, 
Shannon J. Wall, Charles 
Snow and James Nimmo 
127 John Street 
New York, New York 10038 
(212) 344-5333 


To: HART & HUME 
Attorneys for Defendants 
Abraham E. Freedman and 
Charles Sovel 
10 East 40th Street 
Nev York, New York 10016 


DUER & TAYLOR 

Attorneys for Plaintiff 
74 Trinity Place 

New York, New York 10006 
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APPEARANCES (continued) : 
HART & HUME, Esqs., 

Attorneys for Defendants Abraham E. Freedman 

and Charles Sovel. 

10 East 40th Street 

New York, New York 


JOSEPH BERGADANO, Esq., 
of Counsel. 


(In the robing rcom, counsel present) 

MR. MINA: Your Honor, at this time on behalf 
of the defendant Joseph Curran, we would respectfully 
move for an adjournment on the grounds that we were in- 
formed last Wednesday that Mr. Curian had just received 
test results back and it was determined that he had a 
tumor of the colon and that he is in the hospital as of 
this morning to be operated on, on Wednesday. 

We take a position that without Mr. Curran 
here to testify, the defendant will be severely prejudiced, 
especially in view of the nature of this action and the 
fact that the depositions taken of Mr. Curran were taken 
by the plaintiff and were never taken subject to being 
used as preservation of testimony. 


MR. McINERNEY: Your Honor, there was no 
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restriction on the defendant asking Mr. Curran any ques- 


tions they wanted at the time of the taking of the deposi- 


tions, and it seems to me in view of your Honor's sched- 
ule particularly and, of course, we have served several 
subpoenas, I brought a paralegal assistant up from Phila- 
delphia tc assist me in this case,and the plaintiff is 

in no position financially-- he has taken time off from 
his sk'p, your Honor, and under the shipping rules he has 
to remain off his ship for five weeks. 

Now, he is not in a financial position to ao 
this. He had the same type thing going on during the 
depositions. 

THE COURT: Of course, you have no objection 
to the defendant introducing the deposition of Mr. Curran 


in li a of his personal appearance? 


MR. MCINERNEY: As a matter of fact, your Honor. 


I intend to read substantial portions of it and if your 
Honor directs, I will read it all. 


THE COURT: I am not going to direct you to do 


anything, but I will suggest since his deposition was taken 


prior to trial and since clearly it should be admitted to 
the extent there are no proper objections which lie to 


particular questions, which I assume were reserved to 


trial, under those circumstances I am prepared to deny the 
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application for an adjournment. 

Before I do, if anyone else wants tc Say any- 
thing, I will hear you. 

MR. MINA: Your Honor, we would respectfully 


except to that ruling, but would request, however, in 


view of the ruling that in the alternative the action agains 


Mr. Curran be se’ ered. 


THE COURT: No, I will not sever the action 


against Mr. Curran. That would merely multiply the n. uber 


of lawsuits pending in the court. 

Let me indicate that this case was reassigned 
to me as one which was although not yet three years old, 
about to beomce three years old, and, therefore, is con- 
sidered by this Court to be an old case falling into the 
category of an emergency situation. 

I held a pretrial conference in this case on 
April 4, 1975 At that time the parties indicated that 
they were ready to go to trial. 

I understand that this matter of Mr. Curran's 


health has intervened between April 4th and now. However, 


under the circum.stences, since his deposition is available 


and can be introduced pursuant to the ruling I have just 


made by either party for all purposes, there being no 


objection from the plaintiff, the application for a severance 
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of Mr. Curran is denied, as well as the application for 


an adjournment. 


MR. MIN¢.: Respectfully except. 


THE COURT: 


Very well. 

MR. McINERNEY: Your Honor, since we are in 
here, the jury is out there, I thought I might ask you how 
we are going to handle the peremptory challenges. 

I understand we each have three, but since the 
defendants have two counsel, are there going to be addi- 
tional peremptory challenges given to the plaintiff? 

In effect, it i. one defendant. I mean, there 
are several defendants, it is true, but they are acting 
as a team and, consequently, I would think that we would 
balance out the challenges. 

MR. BERGADANO: May I be heard, your Honor? 

THE COURT: Yes. 

MR. BERGADANO: My clients, as you know, are 
counsel, and are in a substantially different capacity 
than the union officers and employees. 

In that regard, your Hono’ in reviewing the 
marked pleadings, apparently Mr. McInerney merely marked 
them for the answer ot the union and the officers and the 
answers on behalf of my clients are somewhat different, 


naturally. 
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I must disagree with Mr. McInerney, because 
Mr. Mina's position vis-a-vis his people and mine vis-a-vis 
mine are quite different. 

THE COURT: Each of you will have three chal- 
lenges. That means the plaintiff will have three and 
the defendants can exercise three apiece. 

Mr. McInerney has made an application that the 
portion of his claim which relates to counsel fees be 
tried to the court alone. 

I personally think that that would be appro- 
priate. 

Is there any objection from either of the de- 
fendants attorneys? 

MR. MINA: No objection. 

MR. BERGADANO: No objection, your Honor. > 

THE COURT: Very well. 

Then that portion of the plaintiff's case will 
be tried to the Court alone, as has been requested. 

Is there anything else, gentlemen? 

MR. BERGADANO: Yes, your Honor, I have one 
request, and that is as to the conduct of the trial it- 
self and the plairtiff's proof. 

The single factor that runs through the whole 


cause of action is the arrest. As to the others, other 
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than the Landrum-Griffin claim, require malice and lack 
of probable cause, but without the arrest as to any of 
those causes of action, they must fall as to any particu- 
lar defendant. 

So may I request, your Honor, and I do, that 
the plaintiff be required to show the connection of each 
of the defendants to the arrest or that they initiated 
the arrest, because failing that, that defendant must be 
dismissed. 

THE COURT: I would think thet-your application 
in general terms is appropriate. 

May I suggest taht he, it seems to me, would 
have ‘o establish one of several altern..:ives. 

No. l, a direct connection to the arrest. 

No. 2, the participation by a particular de- 
fendant in what might be considered in a criminal case to 
be a conspiracy to cause the arrest. 

And I suppose I would also hear him at the 
end of the plaintiff's case if he could not establish a 
connection by direct evidence, that he argue that he has 
produced circumstantial evidence sufficient to give rise 
to an inference. 

I would suggest that absent any o° those; i.e., 


direct evidence, proof of a conspiracy to cause the arrest 
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or proof by c*rcumstantial evidence giving rise to an 
inference which could be drawn by the jury that that par- 
ticular defendant caused the arrest, I would think he 
would be out of court. 

I recognize the underlying premise that there 
should be,must be, a causal connection established between 
a particular defendant and the arrest. 

I'm sure you agree with that, Mr. McInerney? 

MR. MCINERNEY: Yes, I do, your Honor, 100%. 

THE COURT: Under the circumstances, I think 
I have to let the proot develop, but I would be prepared to 
hear you at the end of the plaintiff's case if you believe 
that he has not established a direct connection between 
a particular defendant and that arrest either by direct 
testimony, circumstantial evidence giving rise to an inier- 
ence which the jury could draw that the defendant was one 
of the causes of the arrest, the particular defendant 
was one of the causes of the arrest, or proof by some 
source which would be proof of an underlying conspiracy. 

There you must prove a conspiracy by independ- 
ent evidence. I will: be looking at that. 

Absent any of those, I would be receptive to 
a motion to dismiss as to that particular defendant. 


MR. BERGADANO: May I merely point out one 
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further thing, your Honor. 

I reviewed this, as you might expect, very 
carefully in the past week. 

There is nothing either explicit or implied in 
the complaint as to the corspiracy. Each defendant is 
bineg charged with individually having caused the arrest 
and maliciously prosecuting this plaintiff. 

THE COURT: You are saying even if he were to 
prove the conspiracy, that would be insufficient? 

MR. BERGADANO: Yes, sir. 

THE COURT: Let me suggest this: I recognize 
your statement that there has beer. noting proved. 

MR. BERGADANO: It is not even alleged, your 
Honor, that is my point. 

THE COURT: I'm sorry, I did mean alleged 
rather than proved. 

I will te2ke into consideration what you have 
said. 

At the same time, I suppose there is an awfully 
close relation ship between what I said about conspiracy 
and what I said about circumstantial evidence, giving rise 
to an inference. 

Let me consider what you have said and let me 


listen to the testimony as it arises and let me suggest 
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that I willmake at this point 1.0 formal ruling if he proves 
some type of conspiracy that that, ipso facto, will result 
in your clients being held into the case. 

I will leave that open in view of what you have 


said. I will listen to the evidence as it is presented. 


| 

| 

I think that is a fair way to put it. | 
MR. BERGADANO: Thank you, your Honor. | 

THE COURT: Certainly there is a very close | 
relationship between the circumstantial case with sneegeyeee 
to be drawn and a conspiracy case. They come so close that | 
I am not prepared to cut it one way or the other. | 
I recognize your point and I will listen very | 

carefully to the proof as it is presented. 


\ 


MR.MINA: In that regard, your Honor, and in 


| 

| 
regard to the manner of trying the case, whether it is what, 
Mr. Bergadano means or not, what we would respectfully | 
request insofar as my clients are concerned, is that the | 
plaintiff on the trial of this action be limited to first 
proving a connection between the defendants and the plain- 


tiff's arrest before being allowed to bring in the question 


of malice on the part of any of those defendants, because 


that could severely prejudice any defendants that may be 
left in the action at the end of the plaintiff's case. 


| 


' 
THE COURT: No, I don't see that, really, because 
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if he does not connect up a particular defendant with the 
arrest, that will go out. 

What you are saying is he may demonstrate 
malice on the part of one and he does not connect up -- 

MR. MINA: Yes, your Honor, very possibly. 

MR. BERGADANO: Yes, sir, very much so. That 
is the problem, your Honor. 

MR. McCINERNEY: On that, your Honor, I think 
that could be taken care of in the charge. 

THE COURT: Not necessarily. 

Obviously, malice is something that is akin’ to 
prejudice and there are certain things which are presented 
to a jury which could be considered by a Court to be so 
prejudicial as not to be cured by an instruction. 

I am not going to prohibit or preclude him from 
presenting his case as he sees fit, but I will suggest to 
him that unless he is proceeding on very firm ground that 
proof of malice could-- I don't say it would -- could, 
if unsupported by proof against the defendant who remains 
in, result in a mistrial against that particular defendant. 

I don't say it will and I don't want to pre- 
clude him from presenting his case in the manner indicated. 

I have to aisaieieih sabe the moment he has studied 


his case carefully, he has researched the law and knows 
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the facts and as he is presenting evidence, he intends to 
bind that particular defendant. 

If there is anybody, Mr. McInerney, who at this 
stage, based on what you have now, you reasonably believe 
you do not have a prima facie against against, any one of 
these defendants, I suggest that your best interests are 
served by consenting to a dismissal as to that particular 
defendant at this juncture. 

mR. McINERNEY: No, your Honor, I think that 
we have them all. 

THE COURT: Very well. 

I suggest that you may put yourself in a 
position relative to one or another defendant where a 
motion for a mistrial might lie. 

MR. McINERNEY: I understand, your Honor. 

THE COURT: Because I really don't believe an 
instruction, when we are talking about malice, is a defini- 
tive cure-all. 

I am not ruling on that one either, but I 
leave the door open to an appropriate applicatior. 

MR. McINERNEY: Your Honor, at the conclusion 
of the proof, of course, I certainly do intend to amend 
my pleadings to conform to the proof, which would, I think, 


cover the problem that we talked about earlier with the 
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fine line between the inferences that could be drawn from 
the circumstantial evidence and the conspiracv, and I 
would ask your Honor to consider that,also, as we go along. 

THE COURT: I will consider it at the time ycu 
make the application. 

MR. McINERNEY: Yes, at that time, your Honor. 

THE COURT: I say to you all, there is such a 
close line there that if the proof were appropriate to the 
pleadings as presently presented, it would probably be 
appropriate for the Court to permit an amendment of the 
pleadings to conform to the proof, but, again, I am not 
going to rule on that in advance of the full presentation. 

MR. McCINERNEY: Yes. 

THE COURT: Is there anything else? 

MR. BERGADANO: Yes, your Honor, one thing. 

Counsel are aware of it and I'm sure your Honor 
is aware of it from studying the case. 

As you know, I represent two lawyers who were 
counsel to the union. Whatever discussions-- now, whether 


there were discussions, although that may Se within privi- 


sge, I have to raise the attorney-client privilege through- 


out this trial as to my clients as to any discussions they 
had with officials or employees of the union relating to 


matters whether acting solely as counse! as opposed to 
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association or other than legal. 


Insofar as this case is concerned, it has been 


established, I believe, that throughout this entire matter 


they acted only as counsel, so since the privilege is not 
the attorneys to waive, I must raise that throughout the 
trial and I will. 

THE COURT: Yes. I consider that you have ne 
raised it and I suggest anything that is relative and 
material to the issues here presented, the claim of privi- 
lege timely asserted is overruled. 

The reason I say thet is I don't want you to be 
in the position of standing up every two minutes in front 
of the jury and restating the privilege. 

If you get to a particularly sensitive point, 
I suggest you request coming to the side bar. 

MR. BERGADANO: Oh, yes, sir. 

THE COURT: I didn't want to put you in the 
position of having you stand up in front of the jury each 
and every time. 

MR. BERGADANO: It only disrupts the trial. 

I fully agree if anything like that comes up it should be 
at the side bar. 

I will have to raise it because the privilege 


is not our clients to waive. 
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THE COURT: I recognize it and I indicated from 
what I said this is the way we should proceed. 

Is there anything further? 

MR. MINA: Yes. I think one very important 
point that should be decided before we start the trial, 
because it has been a problem throughout all the pretrial 
procedures, in this case there is an allegation of malice, 
a necessary allegation. 

The question has come up as to what time limit 


may be imposed on the plaintiff insofar as going into 


malice. 
Judge Connor, I believe-- 
MR. BERGADANO: Both Judge Connor and Griesa. 
MR. MINA: Both judges did put time limitations 
on this. 


THE COURT: They put time limitations, as I diheesl 


stand the papers I read over the weekend, relative to the 
pretrial discovery. 

MR. MINA: Yes, your Honor. 

THE COURT: They didn't seem to make any binding 


decision that I read relative to the proof at trial. 


MR. BERGADANC That is correct, your Honor, they | 


did not extend it to the trial. 


THE COURT: Let me return to plaintiff's counsel 
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I think you have ta be reasonable in what you 
present, not go back to the Year One or when these men 
first met in 1938 or whatever it may have been. 

How far do you plan to go back in your presenta- 
tion? 

MR. MCINERNEY: Your Honor, let me say this, 
that my presentation will be rather swift through the 
plaintiff. My evidence will come through the plaintiff 
on this, with some small excpetions on certain-- for ex- 
ample, Judae Connor did permit'us to go past 1969 with 
respect to Mr. Curran, so I do have some evidence to pre- 
sent with respect to Mr. Curran that goes back to the year 
1966. 

I might just call this to your Honor's atten- 
tion,that in 1966 there was a union election, you see, 
and as a result of that election Morrissey brought -- 
the plaintiff in this action -- brought charges against 
the union to the Department of Labor, had that election 
set aside and -- 

THE COURT: That was a case where there was 
a trial bet-re Judge Motley? 

MR. MCINERNEY: Judge Motley, your Honor. It 
was Wurtz v. the NMU. 


THE COURT: I just want to state for the record 
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so you all know, I testified as a witness in that case. 

Do you know that? 

MR. MCINERNEY: I didn't know it. 

I have some vague recollection. I did read 
the record, but I read the record in connection with the 
first action I had for Mr. Morrissey in 1968 or 1969,and 
I have some vague recollection of iv. 


THE COURT: I just want you all to know that, 


because I had had a prior case which had been settled when 


I was here in the U.S.Attorney's Office around 1960 and 


the matter of the prior settlement became in some way 


germane to the lawsuit before Judge Motley and I was called 


to testify in that lawsuit, which would have een about 
1966 or 1967, and I testified on direct examination for 
ten minutes or so, if my memory serves, and to the best 
of my recollection was noi cross-examined, and then we 


passed on. 


I don't believe that that is anything that will 


preju tce me one way or the other, other than I am some- 
what familiar with this union and its prol)!lems. 

What you are saying to me is that you plan 
to present that as background? 

MR. MCINERNEY: Yes, your Honor. 


As a matter of fact, I would like to do this: 
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This is what I am going to ask Mr. Morrissey: 
when he became associated with the union and tell us what 
happened after his association with the union, and so on 
and so forth. 

THE COURT: When did he becom: associated? 

MR. MCINERNEY: 1941 or 1942. 

I went over this testimony with hin. The time 
on that will take no more than five or six minutes and it 
is just background how he came to run for secretary-treasu- 
rer against Mr. Wall in 1966, and he did serve as an of- 
ficer in the union in-- 7 might be off a year -- 1954 to 
1958, something like that, so it is germane to the fact 
that he is familiar with what goes on within the union. 

MR. MINA: Your Honor, again, this is exactly 
what we are talking about. The time he takes to testify 
has nothing to do with the effect that that testimony may 
have on the jury, especially as to someone who may very 
well be out of this case at the end of the plaintiff's 
case. 

MR. MCINERNEY: I will represent this to the 
Court, that up until 19-- there might be one minor incident 
when Mr. Morriseev resigned from his job as an officer from 
the union,but up until that time there will be nothing 


said that will have arv effect on malice; it will just be 
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purely background information to lead the jury to where -- 
THE COURT: Gentlemen, I am going to permit 
the testimony on two representations by plaintiff's 
counsel. 
| 
No. 1, that it be brief and No. 2, that it | 


not encompass in any questions asked on direct examination 


anything that might be considered a basis for malice. 


In other words, what I am going to permit you to 
do, counsel, is tell when se became a member of the union 
and if he ran for office at some point and was elected, 


he may state that for a fact; if he ran for office again 


| 
| 
| 
and was defeated, he may state that for a fact. 
But I don't want testimony creeping in that 
in 1956 he was defeated because Mr. Curran put the ax 
in on him. | 
MR. McCINERNEY: Nothing like that. 
THE COURT: If they want to bring that out ca 
cross-examination, fine. 
If you do get in something like that, you face 


from me an application by them to strike, together with 


a very strong statement, which I will make to the jury. 


there is the one question where he resigned from the 


MR. MCINERNEY: Your Honor, I repeat that 
union, as a union official, and that wa. avious to 
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1966. Your Honor will permit that? 


THE 


MR. 


TH 


resigned because Mr. Curran did this to him or Mr. Freedman 


COURT: Yes 
McINERNEY: All right. 


courT: But I don't want to get in he 


did that to him. 


MR. 
THE 
MR. 
will tell your 
THE 


at this point. 


frankly, at this point, because it is malice on the other 


fellow's part. 


McINERNEY: No names mentioned. 

COURT: He resigned, period. 

MCINERNEY: His reason for resigning, I 
Honor what his reaso. was -- 

COURT: I don't want to know his reason 


His reason I'm not sure is admissikie, 


So I think if you were to ask the question, 


“What was your 


subject to an objection and I think you would be better 


off in the context of this case, using this as background; 


reason for doing it," that would pre» coly be 


a long membership and relationship with the union. 


That explains certain things and I would be 


willing to permit it. 


But anything that smacks of infighting and that 


type of thing at that very early stage in time I think 


would be so remote as to be prejudicial, the .same as when 
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we have in a criminal case an arrest that took place or a 
conviction that took place too many years before. 

MR. MCINERNEY: Yes. 

THE COURT: Anything else? 

MR. McINERNEY: Your Honor, he worked with 
Curran's administration at that time, you see. That's 
the only thing. 

THE COURT: That is all right. You can get 
that in. I don't see any problem there. 

Anything else, gentlemen? 

MR. McCINERNEY: Not from me. 

MR. MINA: No, your Honor. 

MR. BERGADANO: Nothing else. 

(In open court) 

THE COURT: Clerk, will you call the case 
which was set down for trial this morning. 

THE CLERK: James M. Morrissey v. National 
Maritime Union of America, et al. 

THE COURT: Plainciff ready? 

MR. McINERNEY: Plaintiff is ready, your 
Honor. 

THE COURT: For the defendants Sovel and 
Freedman, Mr. Bergadano? 


MR. BERGADANO: Yes, your Henor, ready. 
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THE COURT: For the other defendants, Mr.Mina? 

MR.MINA: Ready, your Honor. 

THE COURT: Very well. 

Ms. Kruger, will you swea: the entire panel 
and then draw all 25 names in order for jury service. 

(The panel of prospective jurors was sworn.) 

(A jury was duly impaneled and sworn) 

(Two alternate jurors were sworn) 

THE COURT: I should like to address myself 
briefly to the six regular and two alternate jurors who 
have been selected to serve in this case. 

Following these brief remarks, we wil] tale 
a short recess. You will go into your jury room, which 
is in the back of the courtroom, and there you will be 
able to leave your coats and relax; come out very shortly 
after the recess is called and you will hear the opening 
statements. 

First the plaintiff will make an opening 
statement outlining the plaintiff's case; then the 
two counsel representing the defendants may also, if 
they choose, make opening statements outlining their 
respective cases. 


The opening statements which you will hear 
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3 are not evidence, but are merely to aid you in under- 
3 : Pacey ; : eee | 
Standing the significance of evidence when it is intro- 
| 
* | aucea. | 
5 | 
After the opening statements are made, the 
6 | 
plaintiff will proceed to introduce evidence. 
- 
At the conclusion of the plaintiff's case, the 
8 
defendants; may introduce evidence. In the event they do, 
9 
plaintiff may then come back and present what we call 
10 | , 
rebuttal evideuce. 
At the conclusion of all the evidence, the at- 
12 
| torneys will make their closing arguments, sometimes 
13 | 
called summations, to you. 
14 | 
After summations, I will deliver my charge, 
1 , 
, following which you will deliberate and arrive at your 
16 
verdict. 
17 , ; 
The law applicable to this case will be 
18 ; , 
| contained in the instructions I give you during the 
19 ; ‘ 
course of the trial and in my charge and as I have in- 
20 . ‘ 
dicated already, it is your duty to follow all such 
21 j 
instructions. 
22 ; 
It is your function to determine the facts 
23 r 
and to determine them from the evidence and the reason- 
m able inferences arising from such evidence, and in so 
as doing, you must not indulge in gquesswor’ or speculation. 
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The evidence which you are to consider con- 
sists of the testimony of witnesses and the exhibits 
admitted in evidence. 

The term "witness" means anyone who testifies 
in person or by deposition. Deposition means that the 
testimony of che particular person was taken prior to 
trial with a reporter, a court reporter present, has been 
transcribed, signed and sworn to and it may be read to 
you and should be considered by you just as carefully 
as any @dher evidence which is presented. 

The admission of evidence in court is governed 
by rules of law. From time to time it may be the duty 
of the attorneys to make objections and my duty as a 
judge to rule on those objections and,thus, whether 
you can consider certain evidence. 

You must not concern yourselves with the 
objections or the Court's reasons for its rulings. You 
must not consider testimony or exhibits to which an 
objection was sustained or which has been ordered 
stricken. If I say "strike it/}' strike it and disregard 
it, forget it as though it had never occurred. 

The evidence is what remains after the wit- 
ness has answered and after I have let whatever answers 


have been made stand in the record for you to consider. 
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~ Opening statements and clos‘ng arguments of 
3 the attorneys are intended to help you in understanding 
4 the evidence and in applying the law, but they are not 
5 evidence. | 
6 You must not be influenced in any degree by 
7 any personal feeling of sympathy for or prejudice against 
. the parties or their counsel. 
9 No statement or ruling or remark which I may 
10 make during the presentation of testimony is intended to 
il indicate my opinion as to what the facts are. | 
12 You are to determine the facts. In this de- | 
18 termination you alone must decide upon the believability 
4 of the evidence and its weight and value. 
15 In considering the weight and value of the 
16 testimony of any witness, you may take into consideration 
m7 the appearance, attitude and behavior of the witness, 
18 the interest of the witness in the outcome of the suit, | 
19 the relation of the witness to the parties, the in- 
20 clination cf a wicness to speak truthfully or not, the 
21 probability or improbability of the witness' statements, 
2 and ali other facts and circumstances in evidence. 
23 Thus, you may give the testimony of any 
aA witness just such weight and value as you believe the 
25 


testimony of such witness is entitled to receive. 
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Until this case is submitted to you for your 
deliberations, you must not discuss it with anyone or as 
you come and go from this court, remain within the hear- 


ing of any person who might be discussing the case, nor 


+ 2 Ff 


should you read any newspaper article, listen to any 
radio broadcast nor view any television program: which 
discusses the case. 

In the event any of these things occur, you 
are directed to report the matter to me at once. 

Only after the case has been completed and 
has been submitted to you following my charge, can you 
and should you discuss it, and then only in the jury 
roor: when all members of the jury are present. 

You are to keep an open mind on all issues 
in the case and are not to decide any issue in this 
case until the case is submitted to you for your de- 
liberations following the Court's charge. 

Those are my preliminary instructions. 

We will now take a five-minute recess. 

The Clerk will show you the jury room. You may leave 
your coats in the jury room. We will return and you 
will at that time hear the opening statenents of 
counsel. 


The jury is excused for a five-minute 
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2 recess. | 
3 Counsel are excused as well. 
4 (Recess) | ‘ 
5 (In open court, jury present) 
6 THE COURT: Ladies and gentlemen, as I indi- 
7 cated when I made my preliminary remarks, the first 
8 order of business will be opening statements. 
8 You will first hear from Mr. McInerney on be- 
10 half of the plaintiff and then you will hear from each 
ul of the defense counsel. | 
12 Mr. McInerney, you may proceed. | 
B (Pause) | 
fn M THE COURT: Before we start, let me make one 
15 point. 
16 You will be hearing testimony during the | 
W course of this case which will all be taken down by the | 
18 Court reporter. You are not permitted to make notes. 
19 However, when you go to deliberate in this case, should 
» 20 you require any of the testimony to be read back to you 
21 so that if your recollection, which is the thing that 
2 counts here, requires refreshing, you will send a note 
3 out from your jury room and you will be brought into | 
2A the courtroom and our Court reporter will read back to 
% you whatever portions of the testimony you want heard 
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a second time. 

I recotnize none of us have a photographic 
memory . Among eight people there is probably a pretty 
good recollection of what goes on. 

We will have that available, so you just might 
keep that in mind. That does not mean you should con- 
centrat: any the lesson anything that is Said, but it 
does mean that the testimony will be available to you 
should you require it. 

We will nowproceed to the operning statements. 

MR. McINERNEY: May it please the Court, 
ladies and gentlemen of the jury: 


As you know, my name is Arthur E. McInerney, 


and I represent the plaintiff in this case, James Morrissey. 


As Judge Ward told you, what I am about to 
Say to you is not evidence, nor will what Mr. Bergadano 
and Mr. Mina say to you be evidence. This segment of 
the trial is like a preface to a book or the prelude 
to a play. It is a preview intended to give you ar 
idea of what is coming and what this trial is all about. 

You ladies and gentlemen are the triers of 
facts in this case. It is an important case. It may 
well be a historic case. 


We will show you a bird's eye view of the 
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tend to present to «upport the charge which is contained 
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, corruption which existed within a labor union and how one 
3 , 
| man, not a saint by any means, but a man of courage, 
4 | sought to oppose that corruption, to expose it, and finally 
| 
5 , : ; 
to eliminate it, and we will show you what happened to him 
} 
6 
l for taking a brave and courageous stand against a pcwer- 
7 
ful, tyrannous and repressive leadership in this labor 
8 
union, the National Maritime Union of America. 
9 
MR. MINA: Your Honor, at this time I am going 
10 ; ’ 
to have to object. The opening statement -- and I dor 
11 
like to object to an opening statement, but we are here 
12 
on a cause of action for malicous prosecution and under 
13 
| the Landrum-Griffin Act relating to the arrest of Mr. 
14 
Morrissey on July lst, 1971. That is the only issue in 
15 
this case. 
16 ; 
| THE COURT: That is correct. 
17 ‘ 
I would suggest that the only purpose of the 
18 ‘ 
prior remarks could be to inflame the jury and I do .ot 
19 
encourage that, Counsel. 
20 i 
You are here to present an outline of the 
21 ‘ . 
facts that you wish and intend to present in order to 
2 . . 
support a charge of malicious prosecution. 
23 
You are not here for any other purpose. 
2A : 
Let us have a presentation oi the facts you in- 
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in your complaint. 

MR. MCINERNEY: We will show you that the 
National Maritime Union and the individual defendants vio- 
lated Jim Morrissey's rights that are guaranteed Ly the 
First Amendment of the Constitution of these United 
States, that they violated his rights granted to him by 
Congress, the Congress of the United States, and granted 
to all human members under what is known as the Bill of 
Rights and the Landrum-Griffin Act. 

We will show you that they violated his common 
law rights by instigating his arrest and prosecution on 
criminal charges and we will show you that all of this 
was not done inadvertently or by accident, but it was 
done deliberately with malevolence, malice, and ill will. 

We will show vu that this deep and abiding 
malice whick the union officials and union counsel bore 
toward the plaintiff, this hatred they had for Jim 
Morrissey, grew out of a long history of the efforts 
on Jim Morrissey's part to keep the NMU on the straight 
and narrow, to prevent the misuse of union funds, to 
see to it that the NMU elections were conducted honestly 
and according to Hoyle. 

MR. MINA: Objection. 


Your Honor, again, this has no relation to the 
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lawsuit that we are trying here. 

THE COURT: Let me suggest this. 

If it is not supported by the proof that is 
presented and admitted in this trial, it has no place in 
the opening statement. 

I want to try this lawsuit, an action for, 
in essence, malicious prosecution. 

Let us move on. 

MR. MCINERNEY: And to see to it that the 
provisions of the wandrum-Griffin Act were observed by 
the union officials. 

We will show you this by the statements pub- 
lished from time to time in the official organ of the 
NMU, which was edited by the officers of the NMI, the 
National Office of NMU, the high officers of the NMU, 
and we will show °° to you by other evidence “s well. 

We will show you that the malice and hatred 
of the several defendants dated back for many years and 
that it existed in full bloom at the time of Jim 
Morrissey's arrest on July lst, 1971. 

We will show you that regardless of the formal 
charges brought against him, Jim Morrissey's arrest was, 
in fact, for his passing out leaflets, anti-administration 


leaflets in the NMU hall, the hall buiit and maintained 
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with Jim Morriseey's dues, the hall in which he had an 
absolute right to be. 

We will show you that there was no reasonable 
basis for his arrest and criminal prosecution and that 
that was finally established by a dismissal of all the 
charges brought against him in the New York Criminal 
Court on July 20, 1971. 

MR. BERGADANO: Your Honor, I hesitate to 
object, but I believe what counsel is now saying is 
a matter of law which your Honor will have to determine 
and decide and not a question of fact for the jury since 
it relates to matters which are before your Honor in the 
briefs and in the proposed charge. 

THE COURT: I don't think he is saying that 
actually, Counsel, and the jury is already aware that 
on the law it will be what I will tell them. 

They will accept the law from the Court. 

His burden is to prove certain facts. He is outlinging 
what he believes he intends to prove and under the cir- 
cumstances I an going to permit him to outline the proof 
as he sees it. 

Nee”*ess to say, counsel are not to instruct 
the jury, either counsel, any counsel, on any matters 


of law; that is a provir-e, you well know, which is left 
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to the Court. 

You may proceed, sir. 

MR. McCINERNEY: Thank you, your Honor. 

Quite apart from the criminal charges and 
quite apa:t from the malicious prosecution count in 
this case, there are the charges relating to the viola- 
tion of Jim Morrissey's rights under the Landrum-Griffin 
Act, which I mentioned to you. 

Now, with respect to that, we will show you 
that when the defendants on July lst, 1971, had Jim 
Morrissey expei.ed from the hall, they did not serve 
him with written specific charges; they did not give him 
a reasonable time to prepare a defense; they did not 
afford him any hearing; they simply called in the police 
and had him carted away. 

Now, we ask you to be patient, as Judge Ward 
indicated, and listen to all of the evidence as it is 
presented to y> 

Duea't just listen to what Jim Morrisey tne 
plaintiff says about it and make ap your mind; but wait, 
listen carefully to what the defendants have to sav. 

Let's see what they have to say about it. 

And when it comes to evaluating the evidence 


and weighing it and reaching your conclusion, all we ask 
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is that you use your good common sense. 

Finally, we ask you to bear in mind the fact 
that Jim Morrissey has waited over two and a half years 
for this case to come on for trial, consoled by the fact 
that he knew that it was to ke decided by a jury just 
like you. 

This is his day in court. It is here and now. 
It will not come again. 

We will ask you ladies and gentlemen of the 
jury,at the conclusion of all the evidence,to render a 
verdict in favor of the plaintiff Jim Morrissey and to 
award him substantial damages, both punitive and compensa- 
tory, based on all the evidence in accordance with the 
instructions you receive from the Court and in fulfillment 
of the oath you have taken as ‘jurors. 

I thank you. 

MR. MINA: Your Honor, at this time, on 
behalf of the defendants National Maritime Union, Curran, 
Wall, Snow and Nimmo, T would like to make a motion out 
of the hearing of the jury. 

THE COURT: You may proceed to the side bar. 

(At the side bar) 

MR. MINA: Your Honor, at this time we would 


move to dismiss based on the plaintiff's opening the first 
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cause of action based under the Landrum-Gritfin Act on 
the grounds that the arrest of the piaintiff is not now, 
has never been, a ground for Landrum-Griffin violations. 

There has been no allegation made by the 
plaintiff on his opening that he will prove nor has there 
ever been an allegation of it to be the case, that the 
plaintiff lost any of his rights insofar as his union 
membership was concerned, and that is the only thing 
that Landrum-Griffin deals with. 

THE COURT: Didn't you make a motion before 
another judge to dismiss the complaint in this case that 
was denied? 

MR. MINA: No, your Honor. 

THE COURT: I thought I saw a Rule 12 motion 
in this rether voluminous file. 

MR. MINA: No, your Honor. 

MR. BERGADANO: It it was, it was mine, but 
on other grounds, your Honor, not on the ones we are 
asserting now, and I am joining in this motion and par- 
ticalarly, your Honor, since **ere are absolutly no 
cases, nor in the legislativ » stery in the Landrum- 
Griffin Act anything about counsel in the unions and 
arrests; the entire development of the Act had to do 


with abuse of members and their membership of their 
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union,and the officials of the union, and corrupt unions, 
as your Honor may recall the hearings, and the statute 
itself makes no mention: whatsoever,nor did any of the 
legislative history have anything to do with counsel 

for the union, and acting in the capacity as counsel. 

So that I have that additional ground insofar 
as my clients, your Honor. 

I have a further motion, your Honor. 

This plaintiff commenced another action across 
the street in Supreme Court on the second and third 
causes of action, which action has been pending since June 
of 1972, simultaneously with this action in which they 
have not prosecuted actively since they apparently chose 
to come this course, but that action has been pending 
and that action, insofar as my client Mr. Freedman is 
concerned, was commenced prior to this action and as to 
Mr. Sovel, I'm not sure of the date but they ae very 
close, so on the second and third causes of action insofar 
as my clients are concerned, I raise that. 

MR. MINA: Additionally, as a ground to 
dismiss thefirst cause of action, I also respectfully 
refer the Court to our trial memoranda and point out 
if it is the plaintiff's contention that he does come 


under the Landrum-Griffin Act, then he is required by the 
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terms of that Act to have tried remedies within the 
union, administrative remedies, before ever coming to 
this courthouse and that was never done. 

MR. BERGADANO: I join in that, 


too, your 


Honor. He has not alleged that he ever tried any of the 
administrative remedies which might be available to him 


or that this violated any of his adminiscrative remedies 


which he otherwise had, which is one of the things so 


specified in the Act. 


THE COURT: Mr. Mina, do you have a trial 
memorandum? 

MR.MINA: Yes, your Honor. We brought it in 
Friday. 

MR. BERGADANO: That is mine, your Honor. 

THE COURT: Yes. I have yours.I have that 
with me. 


I don't have yours, Mr. Mina. 


MR.MINA: Would you like copy, your Honor? 


THE COURT: Yes, I would, because obviously 


you are raising points which, had I had that over the 
weekend, I would have read it. 


Bear with me, ladies and gentlemen. 


(At the side bar) 
MR. MINA: 


Your Honor, I think I know what 
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may have happened. The party, the attorney that | 
delivered it from my firm told me that they would not 
let him come upstairs on Friday afternoon and they 
asked him, I believe, to deliver it to the sixth floor and | 
they said they would get it to you because we did mention 
that you wanted it by Friday. 

THE COURT: Yes, I did. 

In any event, I have not ~ -2n the origina~ 
as of this moment and obviously I a» interesced in the 


point which you raised. 


Let me hear fro. Mr. M.aerney on the subject. 


| 
| 
| 
| 
| 
MR. MC INERNFY: Yes, your Honor. | 
The act clearly says that if they do not ae) 
in the fashion I outlined in my opening statements, give 
specific written charges, afford the party involved to 
prepare a defense and also afford him a hearing, they 
may not expel hina from the union, which I contend they did 
physically now -- that is No. 1 -- or otherwise discipline 
him. 
Certainly, your Honor, to call in the police 
and have a man removed from his union hali, that in ard 
of itself is a disciplinary thing. ‘Tney didn't have any 


hearing within the hall, they didn't follow any membership. 


And on the point we have to exhaust our union 
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remedies, it would be a futile gesture. There is no 
remedy. The dismissal of the charges in the criminal 
court, what could he do within the union? There 

was nothing for him to do and no place for him t») go 

to. The thing had been resolved by the criminal court. 
It would have been a futile gesture. And the cases hold 
that a futile gesture -- it is not necessary to make a 
futile gesture. 

MR. BERGADANO: Mr. McInerney's very state- 
ment, I think is dispositive of the first c:use of action, 
because whatever was done to ask the police to intervene 
is a completely independent agency of government which 
makes up its own mind. They acted upon a complaint 
by Mr. Nimmo, who stated facts, namely, that this man 
had been requested to leave, that h- was handing out 
literature, that he refused to leave, that he had been 
requested a number of times and the police then arrested 
him. 

The prosecution of the criminal charges and, 
indeed, the criminal charges which were specified by 
either or both the New York City Police Department or 
the District Attorney of the County of New York. They 
were not specified by any of the defendants,they were 


not prosecuted, obviously, by any of the defendants. 
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Prosecution, as your Honor knows, of criminal 
charges are in the hands of the duly elected or appointed 


officials for that purpose, in this case the District 


Attorney of the County of New York. 

There was no violation, certainly, by my client 
of any of his union rights. He was not expelled from the 
union, he was not disciplined by the union, he was not 
fined by the union, the union did nothing whatsoever 
as to his rights and certainly my clients as counsel 
to the union had nothing to do with "disciplinary action" 
in the sense that this man was arrested by the New York 
City Police Department fo1 refusing to le&ve after being 
told to leave and asked to leave repeatedly on that day. 

So as far as Landrum-Griffin, I don't think 
the arrest by an outside duly appointed police officiai 


and prosecution by a duly elected district attorney whose 


function it is to prosecute or not prosecute on his own 


judgment, since your Honor knows that prosecution is entirely 


in the hands of the district attorney, if he elects not 
to prosecute the charge,a private citizen cannot 
prosecuted it in place of the district attorney, so there 


is no violation by any of the defendants, and particularly 


happened on July lst and subsequent cviminal prosecution 


‘2 


| 
my clients, of any of his union rights through what 
| 
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by the District Attorney of New York County. 
MR. MINA: Your Honor, may I be heard -- 
MR. MC INERNEY: May I answer that first? 
That assumes quite a bit, your Honor. 


First of all, the testimony at the deposition 


was that the police officer said, “I was merely an escort, "| 
the complaint, in fact, was made by Mr. Nimmo. | 

Further than that, there is a question whether 
there was full disclosure of what these defendar's knew 
about the situation. 


If the district attorney had had the informa- 


tion that these defendants had, he would never have 


gone ahead with the prosecution and he so testified at | 


his deposition, your Honor. 


MR. MINA: Your Honor, I wceuld respectfully 
submit that what Mr. McInerney is now talking about is 
totally irrelevant to the motion that is being made. 

What we are talking about is whether or not 
the arrest of the plaintiff falls under the terms of the 


Landrum-Griffin Act. 


union member a right to a remedy where he had no civil 
remedy. In this case he had the civil remedy. An arrest 


The Landrum-Griffin was an act to give a | 
: 
has never been considered a union sanction. | 
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We have done exhaustive case law study and the 


purpose of the Landrum-Griffin is only to be used where 
there has been a union sanction, such as taking a union 
vote, such as refusing to take dues, not allowing your 
richts. 

This is not the case. There was a civil 
remedy. 

Again, we must reiterate if the plaintiff 
does take the position that he does come under 
Landrum-Griffin, which we certainly oppose, then ad- 


minist” .tive reme s have to be used and exhausted 


before he can bring a civil action. 

MR. BERGADANO: I may add to that, your 
Honor, that our research also discloses that there is 
absolutely no case insofar as an arrest of a union member 
is concerned. Every single case had to do with union 
action, either expcliling a member, depriving him of his 
union sights by the union in the course of normal union 


activities. 


There is also not a single case, there is 
nothing on the legislative histery that would include 
Cc 3el for the union as parties to a Landrum-Griffin 
Act, particularly under these circumstances. 


MR. MC INERNEY: That is not so, because 
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2 we got a judgment against Mr. Freedman in t:e last action 
3 I had with Mr. Morrissey and it was a Section 50] case 

4 ! and he was held to be a party within the Landrum-Griffin 
5 | Act and, consequently, he was an agent of the union. 

6 MR. BERGADANO: ‘tnat is not correct and you 
7 know it. 

8 MR. MC INERNEY: We got a judgment for 

8 | $300,000. 

10 | MR. BERGADANO: You got a judgment on 

ll | totally different grounds, it had nothing to do with the 
12 Landrum-Griffin Act. 

13 THE COURT: I am interested in what you 

14 | gentlemen have said. Obviously you raise a legal point 
15 which must be pursued. 

16 I am also concerned about the fact that 

1 the plaintiff has pending a state court action for 

18 malicio.s prosecution which appears to parallel this 

19 one. 

20 MR. MC INERNEY: Your lHionor, may I be heard 
21 on that? ; 

a2 THE COURT: I think the time has come for 

23 him to elect if he wishes to proceed here and to give 

2A you a dismissal of the state court action, he then takes 
25 the risk in that he may lose the pendent jurisdiction of 
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this court, but that is his risk. 

MR. MC INERNEY: I will give them a dis~ 
mR. 3@° tn the record, your Honor, but I ask that that 
dismis -1 be without pre‘udice, because the statute 
of limitations has run otherwise. 

MR. BERGADANO: That is immaterial, your 
Honor. He has the second and third causes of action. 
I have my file if your Honor wis...s to see it. 

THE COURT: It has not been adjudicated, 
counsel, you see. I am concerned about his election 
that he can't have a second bite at the appeal. 

MR. BERGADANO: Fxactly. 

MR. MC INERNEY: I will be pleased to do 
that. If we get an adjudication here, I have no idea 
of going back. 

THE COURT: Are you prepared now that you 
have been embarked on this trial to dismiss the other 
case? 

MR. MC INERNEY: I am, your Honor. 

MR. BERGADANO: If your Honor wishes to 
have the pleadings in that case ana the index number 
because they are slightly different -- 

THE COURT: He says he is prepared to dismiss 


the other case. 
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MR. BERGADANO: Fine. 
THE COURT: There is a question of being 


dismissed with or without prejudice. 

MR. MINA: I would respectfully request that 
it be with prejudice. 

THE COURT: It is not an adjucication on 
the merits, but I certainly think if he has elected to 
proceed here he should be foreclosed from proceeding 
there, and I think any other disposition would be empty 
in nature 

MR. BERGADANO: Yes, your Honor. 

THE COURT: Therefo-e, I would only consider 
« G.smiszal of his state court proceedings with prejudice, 
but the stipulation is that there was no adjudication 
on the merits over there so that there is no res judicata 
or collateral estoppel effect of the dismissal. 

Is that agreed? 

MR. MINA: Yes. 

MR. BERGADANO: Yes, but it is a dismissal 
or discontinuance in the state court of that action 
with prejudice by the plaintiff, which we will stipulate 
does not concede collateral estoppel or res judicata 
in this case before your Honor so your Honor can 


decide this case on the merits insofar as the law is 
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concerned. 
THE COURT: Are you agreeable to that? 


MR. MC INERNEY: Yes, your Honor. 


I might say I haven't taken a single deposition 


or taken a single step in that action. 

I came in -- I won't go into the details. 

MR. BERGADANO: Your lionor, if I may have 
a moment, I have my file on that case. I would like to 
identify that case by its proper title. 

THE COURT: Yes, I think you should. 

MR. BERGADANO: For the record, your Honor, 
the action that we are discussing in the Supreme Court 
of the State of New York in the County of New York is 
entitled James M. Morrissey, plaintiff, against, Joseph 
Curran, Siannon J. Wall, Charles Snow, Abraham E, Freedman 
and Charles Sovei, bearing that court's index number 
1584/1971. 

If your Honor will note, the union was not 
made a party to that action, it is only against the 
individual named defendants. 

THE COURT: Very well. 

MR. BERGADANO: But my clients were named 
defendants in that action as well. 


That action, your Honor, on the complaint 
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cause of acticn based under the Landrum-Griffin Act on 
the grounds that the arrest of the plaintiff is not now, 
has never been, a ground for Landrum-Griffin violations. 

There has been no allegation made by the 
plaintiff on his opening that he will prove nor has there 
ever been an allegation of it to be the case, that the 
plaintiff lost any of his rights insofar as his union 
membership was concerned, and that is the only thing 
that Landrum-Griffin deals with. 

THE COURT: Didn't you make a motion before 
another judge to dismiss the complaint in this case that 
was denied? 

MR. MINA: No, your Honor. 

THE COURT: I thought I saw a Rule 12 motion 
in this rather voluminous file. 

MR. MINA: No, your Honor. 

MR. BERGADANO: if it was, it was mine, but 
on other grounds, your Honor, not on the ones we are 
asserting now, and I am joining in this motion and par- 
ticularly, your Honer, since there are absolutly no 
cases, nor in the legislative history in the Landrum- 
Griffin Act anything about counsel in “he unions anu 
arrests; the entire development of the Act had to do 


with abuse of members and their membership of their 
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union,and the officials of the union, and corrupt unions, 
as your Honor may recall the hearings, and the statute 
itself makes no mention: whatsoever,nor did any of the 
legislative history have anything to do with counsel 

for the union, and acting in the capacity as counsel. 

So that I have that additional ground insufar 
as my clients, your Honor. 

I have a further motion, your Honor. 

This plaintiff commenced another action across 
the street in Supreme Court on the second and third 
causes of action, which action has heen pending since June 
of 1972, simultaneously with this action in which they 
have not prosecuted actively since they apparently chose 
to come this course, but that action has been pending 
and that action, insofar as my client Mr. Freedman is 
concerned, was commenced prior to this action and as to 
Mr. Sovel, I'm not sure of the date but they ee very 
close, so on the second and third causes of action insofar 
as my clients are concerned, I raise that. 

MR. MINA: Additionally, as a ground to 
dismiss thefirst cause of action, I also respectfully 
refer the Court to our trial memoranda and point out 
if it is the plaintiff's contention that he does come 


under the Landrum-Griffin Act, then he is required by the 
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2 terms of that Act to have tried remedies within the 

3 union, administrative remedies, before ever coming to 

4 this courthouse and that was never done. | 

5 MR. BERGAD..NO: I join in that, too, your | 

6 Honor. He has not alleged that he ever tried any of the | 

7 administrative remedies which might be available to him | 

8 or that this violated any of his administrative remedies | 

9 which he otherwise had, which is one of the things so | 
10 specified in the Act. | 
ll THE COURT: Mr. Mina, do you have a trial | 
12 memorandum? | 
13 MR.MINA: Yes, your Honor. We brought it in | 
14 Friday. | 
15 | MR. BERGADANO: That is mine, your Honor. | 
16 THE COURT: Yes. *" have yours.I have that | 
7 | with me. | 
18 | I don't have yours, Mr. Mina. 
19 | MR.MINA: Weuld you like a copy, your Honor? 
20 . THE COURT: Yes, I would, because obviously 
21 you are raising points which, had I had that over the 
22 weekend, I would have read it. | 
23 Bear with me, ladies and gentlemen. | | 
A (At the side bar) | 
vy) MR. MINA: Your Honor, I think I know what | 

| 
| 
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may have happened. The party, the attorney that 


delivered it from my firm told me that they would not 
let him come upstairs on Friday afternoon and they 

asked him, I believe, to deliver it to the sixth floor and | 

they said they would get it to you because we did mention | 

that you wanted it by Friday. 

THE COURT: Yes, I did. 

In any event, I have not seen the original 
as of this moment and obviously I am interested in the 
point which you raised. 

Let me hear from Mr. McInerney on the subject. 

MR. MC INERNEY: Yes, your Honor. 

The act clearly says that if they do not procee 
in the fashion I outlined in my Opening statements, give 
specific written charges, afford the party involved to 
prepare a defense and also afford him a hearing, they 
may not expel him from the union, which I contend they did 
physically now -- that is No. 1 -- or otherwise discipline 
him. ° 

Certainly, your Honor, to call in the police : 
and have a man removed from his union hall, that in and 
of itself is a disciplinary thing. They didn't have any 
heari: 1 within the hall, they didn't follow any membership. 


And on the point we have to exhaust our union 
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remedies, it would be a futile gesture. There is no 
remedy. The dismissal of the charges in the criminal 
court, what could he do within the union? There 

was nothing for him to do and'no place for him to go 

to. The thing had been resolved by the criminal court. 
It would have been a futile gesture. And the cases hola 
that a futile gesture -- it is now necessary to make a 
futile gesiuse. 


MR. BERGADANO. Mr. McInerney's very state- 


ment, I tutsk is dispositive of the first cause of action, 


because whatever was done to ask the police to intervene 
is 2 completely inde; endent agency of government which 
makes up its own mind. They acted upon a complaint 

by Mr. Nimmc. «0 stated facts, namely, that this man 
had been requested to leave, that he was handing out 
literature, that he refused to leave, that he had been 
requested a number of times and the police then arrested 
him. 

The prosecution of the criminal charge d, 
indeed, the criminal charges which were specified by 
either or both the New York City Police Department or 
the District Attorney of the County of New York. They 
were not specified by any of the defendants,they were 


not prosecuted,-obviously, by any of the defendants. 
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Prosecution, as wins: Honor knows, of criminal 
charges are in the hands of the duly elected or appointed 
officials for that purpose, in this case the District 
Attorney of the County of New York. 

There was no vic.ation, certainly, by my client 
of any of his union rights. He was not expelled from the 
union, he was not disciplined by the union, he was :ot 
fined by the union, the union did nothing whatsoever 
as to his rights and cer’>i-'’v my clients as counsel] 
to the union had nothing + do witii "disciplinary action" 
in the sense that this man was arrested by the New York 
City Police Departmen’: for refusing to leave after being 
told to leave and asked to leave repeatedly on that day. 

So as far as Landrum-Griffin, I don't think 


the arrest by an outside duly appointed police official 


ES 


and prosecution by a duly elected district attorney whose 


function it is to prosecute or not prosecute on his own 


in the hands of the district attorney, if he elects not 


judgment, since your Honor knows that prosecution is = 
to prosecute the charge,a private citizen cannot | 


prosecuted it in place of the district attorney, so there 


is no viclation by any of the defendants, and particularly 
my clients, of any of his union rights through what 
happened on July lst and subsequent criminal prosecution | 
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2 by the District Attorney of New York County. 
3 MR. MINA: Your Honor, may I be heard -- 
4 MR. MC INERNEY: May I answer that first? 
5 | That assumes quite a bit, your Honor. 
6 First of all, the testimony at the deposition 
7 was that the police officer said, “I wes merely an escort," 
8 th: complaint, in fact, was made by Mr. Nimmo. 
9 Further than that, there is a question whether 
10 there was full disclosure of what these defendants knew | 
ll about the situation. | 
12 If the district attorney had had the informa- 
13 tion that these defendants had, he would never have | 
4 | gone ahead with the prosecution and he so testified at | 
15 his deposition, your Honor. | 
16 MR. MINA: Your Honor, I would respectfully 
V7 submit that what Mr. McInerney is now talking about is 
18 totally irrelevant to the motion that is being made. 
19 What me are talking about is whether or not 
20 the arrest of the plaintiff falls under the terms of the 
21 Landrum-Griffin Act. 
2 The Landrum-Griffin was an act tc give a | 
A) union member a right to a remedy where he had no civil | 
4 renedy. In this case he had the civil remedy. An | 
5 has never been considered a union sanction. | 
| 
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We have done exhaustive case law study and the 
purpose of the Landrum-Griffin is only to be used where 
there has been a union sanction, such as taking a union 
vote, such as refusing to take dues, not allowing your 
rights. 

This is not the case. There was a civil 
remedy. 

Again, we must reiterate if the plaintiff 
does take the posi*’-n that he does come under 
Landrum-Griffin, which we certainly oppose, then ad- 
ministrative remedies have to be used and exhausted 

. 
before he can bring a civil action. 

MR. BERGADANO: I may add to that, your 
Honor, that our research also discloses thnut there is 
absolutely no case insofar as an arrest of a univn member 
is concerned. Every single case had to do with union 
action, either expciling a member depriving him of his 
union rights by the union in the course of normal union 
activities. 

There is also not a single case, there is 
nothing on the legislative history that would include 
counsel for the union as parties to a Landrum-Griffin 


Act, particularly under these circumstances. 


MR. MC INERNEY: That is not so, because 
SOUTHERN Di LICT COURT REPORTERS, 1/15 COURTHOIISE 
- od = ae ’ tt ee 
ae. Mes “ites : ' 


the risk in that he may los? the pendent jurisdiction of 


638A 
| 
1 gtijw 43 | 
2 we got a judgment against Mr. Freedman in the last action 
3 I had with Mr. Morrissey and it was a Section 501 case | 
4 and he was held to be a party: thin the Land’ um-Griffin 
5 Act and, consequently, he was an agent of the union. 
6 MR. BERGADANO: That is not correct and you 
4 know it. 
8 MR. MC INERNEY: We got a judgment for | 
9 $300,000. | 
10 MR. BERGADANO: You got a judgment on | 
11 | totally di‘ferent grounds, it had nothing to do with the 
12 | Lawdrum-Griffin Act. | 
13 THE COURT: I am interested in what you 
14 | gentlemen have said. Obviously you raise a legal point | 
15 | which must be pursued. 
16 I am also concerned about the fact that 
17 the plaintiff has pending a state court action for | 
18 malicious prosecution which appears to parallel this | 
19 one. | 
20 MR. MC INERNEY: Your lionor, may I be heard 
21 on that? 
THE COURT: I think the time has come for 
him to elect if he wishes to proceed here and to give 

a you a dismissal of the state court action, he then takes 
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this court, but that is his risk. 

MR. MC INERNEY: I will give them a dis- 
missai on the record, y»ur Honor, but I ask that that 
dismissal be without prejudice, because the statute 
of limitations has run otherwise. 

MR. BERGADANO: That is immaterial, your 
Honor. He has the second and third causes of action. 
I have my file if your Honor wishes to see it. 

THE COURT: It has not been adjudicated, 
counsel, you see. I am concerned about his election 
that he can't have a second bite at the appeal. 

MR. BERGADANO: Fxactly. 

MR. MC INERNEY: I wi). be pleased to do 
that. If we set an adjudication here, I have no idea 
of going back. 

THE COURT: Are you prepared now that you 
have been embarked on this trial to dismiss the other 
case? 

MR. MC INERNEY: I am, your Honor. 

MR. BERGADANO: If your Honor wishes to 
have the pleadings in that case and the index number 
because they are slightly different -- 

THE COURT: He says he is prepared to dismiss 


the other case. 
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MR. BERGADANO: Fine. 

THE COURT: There is a question of being 
dismissed with or without prejudice. 

MR. Mi I would respectfully request that 
it be with prejudice. 

THE COURT: It is not an adjudication on 
the merits, put I certainly think if he has elected to 
prvceed here he should be foreclesed from proceeding 
there, and I think any other disposition would be empty 
in nature. 

MR. BERGADANO: Yes, your Honor. 

The COURT: Therefore, I would only consider 
a dismissal of his state court proceedings with prejudice, 
but the stipulation is that there was no adjudication 
on the merits over there so i at there is no res judicata 
or collateral estoppel effect of the dismissal. 

Is that agreed? 

MR. MINA: Yes. 

MR. BERGADANO: Yes, but it is a dismissal 
or discontinuance in the state court of that action 
with prejudice by the plaintiff, which we will stipulate 
does not concede collateral estoppel or res judicata 
in this case hefore your Honor so your Honor can 


decide tiis case on the merits insofar as the law is 
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concerned. 

THE COURT: Are you agreeable to that? 

MR. MC INERNEY: Yes, your Honor. 

I might say I haven't taken a single deposition 
or taken a single step in that action. 

I came in -- I won't go into the details. 

MR. BERGADANO: Your Honor, if I may have 
a moment, I have my file on that case. I would li’:e to 
identify that case by its proper title. 

THE COURT: Yes, I think you should. 

MR. BERGADANO: For the record, yovr Honor, 
the action that we are discussing in the Supreme Court 
of the State of New York in the County of New York is 
entitled James M. Morrissey, plaintiff, against, Joseph 
Curran, Shannon J. Wall, Charles Snow, Abraham E. Freedman 
and Charles Sovel, bearing that court's index number 
1584/1971. 


If your Honor will note, the union was not 


individual named defendants. 

THE COURT: Very well. 

MR. BERGADANO: But my clients were named 
defendants in that action as well. 


made a party to that action, it is only against the 
That action, your llonor, on the complaint | 
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encompasses what are here alleged as the second and 


third causes of action, the malicious prosecution and 


the claim for exemplary and punitive damages and, indeed, 


your Honor, they are ‘dentical. 

MR. MC INERNEY: Over there they were for 
a lesser amount. 

MR. BERGADANO: But the causes of action 
are identical stemming from the same identical facts. 

THE COURT: Here is what I propose tc ao, 
gentlemen: 

I think that counsel should stipulate to 
dismiss the state court proceeding with prejudice and 
without costs. 

MR. BERGADANO: Yes, sir. 

THE COURT: Relative to the application 
which you have made to dismiss on counsel's opening, 
I will deny that without prejudice to the application 


being made at the end of the plaintiff's case, but the 


point that I would make with you gentlemen now is this: 


[f he dismisses his state court action, 


I would consider that I have sufficient pendent jurisdictio 


under Gibbs against the United States Mineworkers to 


enable me, if he makes out a prima facie case on malicious 


prosecution against any or all of the defendants, to 
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submit that case to this jury under the doctrine of 
pendent jurisdiction. 

To me it would be grossly unfair to dismiss 
his state court action and then to dismiss over here if 
he doesn't make out his Landrum-Griffin causes of 
action on the ground that his malicious prosecution suit 
is not a matter within the jurisdiction of this court 
because, for example, there is no absolute diversity 
or sonething of that nature. 

I am prepared to see his state court case 
terminated at this time and I am inclined to believe that 
we should proceed here with the court indicating that 
in any event, whether I agree with you ultimately or 
disagree with you on your Landrum-Griffin claims, and 
I am inclined at this point to look favorably on your 

lication, but I am not hore to dispose of it on 
the merits at this point, but I would not want to put 
him in a position where he would be out on his ralicious 
prosecution case. 

I think he is entitled to a day in court 
against all of the defendants and I should think this 
is his day and this is his court. 

If anyone disacrees with me on that, let 


him say so now. 
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MR. BERGADANO: Your Honor, JI don't disagree 
with the substance, I think there should be a correction, 
though. 

Your Honor does not have the power to dismiss 
the state court action, what we have here is a voluntary 
discontinuance of that action by the plaintiff on this 
record with prejudice and without costs or disbursements 
as to any party against any othe 

On that dismissal the piaintiff is acting 
on his own through his counsel with full knowledge of 
the facts. 

THE COURT: That would have to be a dismissal 
between counsel. Certainly I could not direct 6 Ge 
would not direct it, I wouid not or could not so order 
it. 

MR. BERGADANO: Of course. 

THE COURT: But I also want you gentlemen 
to understand that: don't want him placed in a ‘bind. 

MR. MC INERNEY: I have agreed on the record 
in ope; «%urt and I think you, Mr. Mina, is the only one 
that hasn’t spoken on it. 

MR. MINA: I have accepted it. 

MR. BERGADANO: It is stipulated by all 


counsel. 
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THE COURT: All right. 

(In open court) 

THE COURT: We will now hear the opening 
statements from counsel for the defendants. 

Mr. Mina. 

MR. MINA: “adies and gentlemen of the 
jury, again, my name is Fia.ik Mina. I represent the 
National Maritime Union, Joseph Curran, Shannon Wall, 
James Nimmo/and Charles Sevel. > 

Now, what we will show you uke the course 
of this trial is that this is a perfect example of the 
old cliche of making a federal case out of ‘something. 

We are going to show you that the National 
Maritime Union, which I don't think we have to do too 
much taiking about, is a union made up of seamen; not 
of doctcrs, not of engineers, it is made up of seamen, 
}2ople who come into a port, who go to their union 
hiring hall. theme are not the type of people who would 
hes’ ate to get into a brawl over something. We are 
talking about seamen. And this happens to be a important 
factor to keep in mind. 

We will show you that what happened on more 
than one occasion, much more than one occasion, and did 


happen, was that the seamen would come in, that people 
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Mr. Morrissey then and, as mentioned, for 
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2 | would pass out opposition literature -- and when we say | 
3 opposition, at the time that this occurred, July lst, | 
- 1971, the administration was run by the president, Joseph | 
5 Curran, who is a defendant; Shannon Wall was the secretary, | 
6 | he's a defendant; and they were then the administration 
7 of the National Maritime Union. | 
, | 

| 


quite some time before was part of the opposi ee 2 
10 | Mr. Morrissey had been in the administration, ~'en Mr. | 
ll Curran and Mr. Wall would have been the opposition. 
12 Mr. Morrissey was the opposition and we do 
13 not question that at all. He is what the administration 
Mi considered a dissident. He had a different group that 
15 wanted different things done. 
16 The point to keep in mind is that what we 
7 will show is that this case is for malicious prosecution 
6B | that occurred on July 1, 1971. This is not a case 
relating to what happened in 1965, in 1960; it is for 
2% malicious prosecution on that date. 
ai And what happened on that date was that Mr. 
a Snow and Mr. Nimmo, who were in charge of the security 
3 i. in the building, told Mr. Morrissey to stop distributing 
A his leaflets in the union hall in the building. There 
95 |i 


| , Were notices posted there, and there had been for some aes 
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that said no distribution of literature, other than 
The Pilot -- The Pilot is the official publication for 
the union -- in the union hall. 

We will show you that prior to this incident 


| 
| 
| 
| 


Mr. Morrissey had on other occasions, many other occasions, 


distributed his listerature where he was supposed to, 
which was right outside the union hall and up to the corner 
of Seventh Avenue, where everybody else gave it out. 


We will show you that what was done to Mr. 


Morrissey on July 1, 1971 was not something that Mr. | 
Morrissey was picked out for. No one was allowed to | 
distribute, other than in designated areas. 
The poster, the notice on the inside o* the | 
hall told him that. 
We will show you, and we have taken what 
we call pre-trial depositions, we will show you that Mr. | 
Morrissey has admitted at the pre-trial depositions that | 
he knew the notice was up, he knew it said he was not | 
supposed to be distributing in there. | 


They tell you that Mr. Morrissey was arrested. | 


What happened, and we will show you this -- let me make 


When I say we will show you this, we do it 


a point on two things. 
by witnesses and we do it by means of reading depositions | 
! 
| 
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or putting something into evidence. 


we shall 


In this case and, if necessary, 


give you the proof of this, Mr. Curran will not be in 


5 to testify. Mr. Curran will not be in to testify because - 


6 MR. MC INERNEY: Your Honor, I move to pre- 


ae pees Ee 


clude any statements about whether Mr. Curran is going 
to be here or not, but there shouldn't be any explanation 


If he is going to be here 


on the record to this jury. 
let him be here. 


11 THE COURT: Let me just suggest this: 


If Mr. Curran is not here, I am sure it will 


be for a good and sufficient reason. You shouldn't 


presume anything against him because he is not here. 
You should take whatever is presented from him in the 


form of testimony just the same as if he were here, 


MR. MINA: In that regard, we have a Mr. 


18 
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Snow, whose deposition will probably be read to you. 
19 Again, we shall give you evidence as to why his deposition 


is bein~ read to you. 


——————— 


| 
t 
Mr. Nimmo will be here to testify. Mr. Wall, | 
if necessary, will be here to testify. | 


Now, let me make a point. 


When I say these people will be here, that 


OS ee. Be 


is only if we feel we have to give you some evidence. | 


——— 
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2 You understand, and the Judye will tell you, the 
3 plaintiff has the burden of proof. We don't have to 
4 prove anything, that is up to the plaintiff. So if we | 
5 | feel, after the plaintiff's case, that it is necessary | 
6 for us to bring these people in, we will. | 
7 | But what that evidence will show you happened 
8 | is that on prior occasions Mr. Morrissey had come into 
9 the building with his leaflets to hand out the pamphlets 
10 |} and he was asked to please go outside and give them out 
11 where you are supposed to, out in front of the hall under | 
12 the eaves or up to the orner. But that was designated | oe 
13 area for everyone. And on those prior occasions | 
14 Mr, Morrissey went out and gave them out there. | 
15 We will show you from his deposition that | 
16 he admitted that almost all the time that he gave these | . 
17 out he did ic outside where he was supposed to. | 
18 However, on July 1, 1971 -- on July the | 
19 lst, 1971, Mr. Nimmo asked Mr. Morrissey to please go | 
20 : outside with the pamphlets and Mr. Morrissey refused. | - 
21 Mr. Morrissey said that he wasgoing to hand | : 
L 22 them out in the building because he contended he had a | 
le? 23 right to. He admits he knew about the notice. We will | 
2A show you that. He knew the notice was there, and we | 5 
5 submit to you that what happened on July lst, 1971 is that | 
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Mr. Morrissey forced himself into an arrest to test the 
validity of the notice. 

Your Honor, may I respectfully request that 
Mr. McInerney stop chuckling and shaking his head behind 
me? 

THE COURT: I didn't observe he was doing 
that. I should think he knows not to do it. I assume 
that he didn't do it and I will leave the matter at 
that. 

MR. MINA: Thank you, your Honor. 

What we will show you happened is that Mr 
Nimmo talked to Mr. Snow and told him that Mr. Morrissey 
refused to leave the hali. They kep.i asking him and he 
continued to refuse to leave the hall. 

At that point they did something that no 
union member in the National Maritime Union wouldn't 
be ashamed of them for. They called the police. That's 
not the way seamen like to do things. But because of 


the fact that they weren't going to throw him out of 


the building, and they had a notice, they called the Charle 


Street Precinct and the police came down. 
You will see that they asain asked him to 
leave the building and told him, "If you don't leave the 


“ 


building, we are having you arrested. 
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He refused to leave the building; they had 
him arrested. : 

Now, let me tell you about the arrest. 

What happened to Mr. Morrissey was that he 
was taken to the Charles Street Precinct, and we will 
show you this, was given what is called a Vera summons, 
something like a parking ticket, was given this and 
told to come back for his trial in a couple of weeks. 

We will show you from the police officer's 
own’ testimony, and we have taken it, that Mr. Morrissey 
spent a total sum of approximately 30 to 45 minutes in 
the police precinct. 

He then came back on two occasions because 
there were two charges. The first one was dropped the 
first time, the second one was dropped the second time. 

We will show you about that, that the reason 
that they were dropped is because it was held by the Judge 
that the union had never officially adopted the no 
literature rule in the hall. As a result of the dismissal 
of that action, at the next port meeting of the NMU the 
rule was adopted by all the ports in the country. 

MR. MC INERNEY: Your Honor, I don't know 
what happened after the fact is proper to be telling the 


jury about. 
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THE COURT: I am not sure that it is, either, 
and under the circumstances we will await the proof on 
that. The jury has heard it and we will let it stand, 
just as he heard you. 

It just must understand that this is supposed 
to be an outline of the proof which counsel intend to 
offer. 7 have some reservations about the admissibility 
of evidence about what happened after the fact, but I 
am going to leave that for you now. 

Go ahead, counsel. 

MR. MINA: Thank you, your Honor. 

What we will show you, and this is the simple 
point in the case, that Mr. Morrissey was not arrested 
out of any malice. Mr. Morrissey was arrested because 
he failed to comply with what the people in the union 
and the people who were in charge of security believed 
to be the rule. They had a notice posted that way and 
we submit to you that the only reason the case was 
dismissed was because there had never been a formal 
adoption of the resolution. 

We will show you that every seaman that 
came into that building knew that literature could not 
be distributed in there. It was the rule. And we say 


that the arrest was reasonable and that's what we were 
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concerned about. It was not done to get even with Jim 
Morrissey. 

And let me tell you something so that there 
is no surprises on trial. We are not telling you that 
the administration and Jim Morrissey had any love between 
them. Mr. Morrissey has been the opposition for quite 
some time. But that's not what this case is about. 

What this case is about is why are we here 
now. We submit we will show you that Mr. Morrissey knew 
that by walking out of tiie building that would have been 
the end of it and distributing his literature. Instead, 
he forced the security people into calling the police 
in to have him arrested because of his refusal to leave 
the building.. 

Now, at this point I have talked to you, I 
have told y what we intend to show you. After doing 
all of that, it may sound funny, but now I say forget 
what I say, that is not testimony, that is the outline. 
What you hear from the stand is testimony. 

«What I would ask you to do at this point is 
to listen to that testimony and then a. the end of the 
case we will get a chance to talk to you about what you 
have actually heard as opposed to trying to tell you now 


what you might hear. 
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Thank you. 


THE COURT: Thank you, Mr. Mina. 

Mr. Bergadano. 

MR. BERGADANO: Thank you, your Honor. 

Good afternoon. 

As you know, I represent Abraham Freedman 
and Charles Sovel, who are lawyers for the union. 

You heard Mr. McInerney say to you what 
they intend to prove as to all the defendants. 

Well, I want you to listen carefully 
and I want you to listen carefully and I want you to pay 
attention, particularly keeping in mind for my part 
my clients, tir. Sovel and Mr. Freedman. Mr. Freedman 
is not here. 

The facts will show on the day of the arrest 
he was not there, either, the simple reason, as we will 
show, is that Mr. Freedman's main office and his home 
are in Philadelphia. 

The facts will show nobody discussed this 
arrest with Abe Freedman before it took place, nobody 
called him, he didn't advise anybody no one consulted 
him. 

The facts will also show that nobody consulted 


Mr. Sovel, nobody asked his advice, he never told them 
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to errest anybody and that neithe Abe Freedman or Chuck 
Sovel had anything whatsoever to do with that arrest 

out of which this whole bic case arrives. 

I won't speculate now with you, I won't 
discuss with you what I thirkis the reason for 
bringing my clients into this case. That may be for 
summations, if and when we get to that stage. 

Wnat I do ask of you is to listen to the 
evidence very, very carefully, keeping in mind my two 
clients, two of the lawyers for the union, and then when 
the time comes to deliberate to consider what, if any- 
thing, they had to do with Mr. Morrissey being arrested 
on that date. Whether he was arrested because he 
pushed his arrest or not, that, of course, will be for 
you to determin: But I want you to keep in mind my 
clients, two lawyers, whom we will show were not 
consulted, didn't tell anybody that he should be arrested, 
had nothing to do with the arrest. 

That is all I will say at this time. 

Thank you. 

THE COURT: Thank you, Mr. Bergadano. 

I think this would be a good time for us 
to take our luncheon recess. It is going on a quarter 


of 1:00. The latest I will sit in 1:09 o'clock. 
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P I a: svre you ladies and gentlemeiu got up 


3 pretty early t> get down here to begin your jury 

4 service. 

5 | We will take a recess now and resume in on2 

6 : hour at a quarter of 2:00. | 
| 

7 | Please do not discuss the case among | 

8 | yourselves, do.'t remain with the presence of anyone 

9 | else as you come and go from the courthouse and court- 

10 room who may be discussing the case and you just heard 

1} the opening statements and they are not evidence so 

12 | keep an open mind on all facets of the ca.e until it 

13 has been concluded. 

14 : The jury is excused and directed to return 

15 | at a quarter of 2:00. | 

16 | Counsel are excused and directed to return 

i7 | at the same time. | 

18 (Luncheon recess) | 

19 | 
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‘rissey v. 1 1 gtmch Morrissey-direct | 
aris 2 | AFTERNOON SESSION 
: | 
3 ! 1:45 p.m. 
, 4 | (In open court; jury present) | 
5 | THE COURT: Good afternoon, ladies and inscitdbieaaes. 1 
6 | Would you call your ‘irst witness, please, Mr. | 
7 McInerney? | 
8 | MR. MCINERNEY: The plaintiff calis James | 
9 | Morrissey to the witness stand. | 
10 | JAMES M MORRIS SEY, the | 
ll plaintiff, havi seen first duly sworn, testified | 
12 as follows: | 
ka DIRECT EXAMINATION | 
4 || BY MR. McINERNEY: | 
15 | Q hye you the plaintiff in this action? | 
16 A Yes, I am, | 
17 | Q Have you ever been convicted of a crime? | 
18 A Yes, I have. | 
19 | Q Can you tell us the facts and circumstances | 
2 1 concerning that conviction? | 
21 | A In 1938 I was twenty-one years old, I was | 
\g 2 | convicted of a crime of robbery with violence. I was | 
v 23 sentenced to the Connecticut State Reformatory for a 
v7 | period of two to five years. | 
ys) | After eighteen months I was put on parole. After | 
| 
| 
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2 gtmch Morrissey-direct 
serving the parole, why, I left my home town and went to 
sea. That was the reason I was going to sea, actually. 
Q And when did you begin your affiliation 
with the National Maritime Union? 
A Well, my affiliation with the NMU goes back to 
1941, 


At that time I sailed as a probationary member, 


| 
| 
and after fulfilling a minimum six-month sea-time cia bnast 
for membership, I applied for a book and received a book | 
in February of 1942. | 
Q What happened after that? | 
A Well, for my first eight years as a member of the | 
union, I sailed as another rank-and-file member, and it 
wasn't until 1949 that I became involved with the 
officials of the union 


At that time I just had gotten off the ss America. 


I came ashore and I walked right into the middle of a 


palace revolution. 
THE COURT: Let's not be quite so dramatic, 
Mr. Morrissey. 
If you want to tell us what happened, fine. 
I don't think there was any palace and I'm not sure there 
was any revolution. 


If you want to tell us what happened, tell us 
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| 
2 what happened, using language which the Court and the | 
| 
3 | jury can understand | 
J 4 THE WITNESS: I'm sorry, sir. I didn't mean 
5 to be. What I meant by that is this: 
. | A The union administration was split right down 
y | the middle at that time. There were two factions. There 
, | was a communist group and an anti-communist group. There 
9 | was great division within the union. 
10 MR. MINA: Your Honor, at this time I would 
i | respectfully object on the grounds that this has absolutely 
| 
2 | no relevance to the lawsuit. 
oe I THE COURT: Do you move to strike? 
| MR. MINA: Yes, your Honor. 
ai THE COURT: Granted. Strike it. | 
16 ! The jury will disregard the answer of the 
u witness to this question vp to this point. | 
18 Let's starc over again. 
19 Mr. Reporter, would you read the pending 
20 question to the witness? 
| 
21 | Mr, Witress, please try to answer to the question 
a | to the best of your ability. 
= MR. McINERNEY: Your Honor, may I approach 
a“ the bench on this, please? 
25 THE COURT: No. 
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(Record read) 

A I sailed as a rank-and-file member up until 
1948, and in 1948, I was -- that was the first time I 
became involved with the officials of the union. 

I came ashore off the SS United States, and I 
got involved in a political -- I don't know how to phrase 
this. It's uusally termed what I described it as before 
in unions, whe: the administration of unions -- 

Q Let me interrupt you, Mr. Morrissey. 

Did there come a time when you became affiliated 


w’* Joseph Curran? 


A Yes. 
Q And Joseph Curran's side of the slate? 
A Yes. 
THE COURT: I gather there were two sides at 


that point. There were tne pro-Curran people and the 
anti-Curran people; is that right? 

THE WITNESS: Yes, your HOnor,. 

THE COURT: And at that time, speaking of 1948- 
1949, you joined the pro-Curran side; is that correct? 

THE WITNESS: Yes, that is true. 

Q And who was on the opposition at that time? 
MR. MINA: Objection, your Honor. 


THE COURT: Overruled. 
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Q Who was in opposition to Curran at that time? 
A There was this communist group. As a matter 


of fact, Mr. Curran -- 


THE COURT: All right, that was the group. 


Q And you joined forces with Mr. Curran; is that 
right? 

A Yes. 

Q And what happened after that was over? 

A Well, I was very active in my support ~ Mr. 


Curran. As I said, there was great turmoil in the union, 
That went on for several weeks. There was litigation 
involved. 

But, in any event, ultimately the anti-communist 
group prevailed. We regained control of the union and, 
as a result of that, I was appointed by Mr. Curran as 
a patrolman. 

A patrolm-iu is comparable to a business agent on 
a shoreside union. 

I was appointed until the following elections, 
which was in 1950. 

THE COURT: Let's go back one step. 

When were you appointed? 

THE WITNESS: I was appointed in -- it was in 


‘49, your Honor. I'm not sure exactly when. 
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2 | THE COURT: ‘That is all right. 


You were appointed a patrolman in 1949 and you 


served until the following election in 1950? 


THE WITNESS: Yes. 
THE COURT: Then what happened? 


THE WITNESS: In 1950 I ran on the anti- 


communist slate headed by Mr. Curran and again in 1952, 


I ran on that same slate, and was re-elected. 


10 | THE COURT: You were elected in 1950 and again 


in 1952? 


2 H| THE WITNESS: Yes. 

| 
13 | THE COURT: As a patrolman? 

1] 
4 | 


i} THE WITNESS: As a patrolman. 


it 
5 THE COURT: In what port? 
16 || ae ci 
Q What is a patrolman? 
| 
W | A It is comparable to a business agent in the 
18 |) 


shoreside union. 


19 | THE COURT: In what port? | 

20 | THE WITNESS: In the Port of New York. | 
I #:) 

21 | A Poring that four and a half years in office, 

2 I became quite familiar with the operation of the union 

23 | here in the port, the headquarters port. I had performed 

aA a number of different assignments. 

25 I had been assistant port agent. I had relieved | 
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him while he was on vacation or ill. I was what we 

call his buffer. What I mean by that is beefs that 
couldn't be settled on the ship level would come into the 
port and i'd process the beef and possibly settle it 


before he became bothered with it. 


Q What is a “beef,” Mr. Morrissey? 
A Well, it's a dispute. It is a dispute with a ship 
owner about the -- usually about the contract. 


I was also a hospital delegate. I was a 
member of the permanent disputes body as an alternate for | 
Andrian Duffy, who was vice-president in charge of contract | 
enforcement. | 
I many times had to go down, meet with the ship | 
owners as part of this group and resolve problems that 
arose in the contract. | 
I was patrolmar dispatcher, dispatcher. 
a 


Well, there were a number of jobs that ‘made me quite 


familiar with what was happening within and without 


| 

the union and around the union. | 
THE COURT: This took you from 1949 up to about 

1954; is that correct? | 

! 

THE WITNESS: Yes. | 


A In 1954, for personal reasons, I resigned. 


In 1958 I ran in the '58 election for patrolman 
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in the Port of New York against the Curran slate and 

I beat the Curran slate in that election in the Port of 

New York. However, in the out ports I wasn't know. I lost 
the election. 

My next encounter with the officials of NMU 
occurred in 1965. At that time, I recall, I had been on the 
beach quite awhile -- 

THE COURT: "On the beach" means you hadn't 
shipped out, been on ship? 

THE WITNESS: Right, sir. ’ 

A I was on the beach for quite awhile. I registered 
and I made a couple of relief trips as a master-at-arms 
on the SS United States and I learned that one of the 
master-at-arms on that ship was going to retire. It 
was one of the best jobs you could get out of the union 
hall, really, for an unlicensed man. 

So what i did was, while reqistered as an A/B, 
having had a master-at-arms discharge from the "big U," 
as we called her, from the America and other ships, I froze 
my card into a master-at-arms job, which means after the 90 
days shipping period had expired, after that point, I 
would have to either reregister or freeze my card. 

I froze my card at a master-of-arms job, which 


meant that was the only job I could compete in out of the 
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hall. 

Knowing this man was gc to retire and go 
back -- he was a Scandinavian; he was going back to 
Denmark ~- I waited for this job, and the job finally 


came into the hall and I qualified for it, competec for 
it, won the job through competition and was accepted by 
the company, went down and signed on. We made a round 
trip and when I came back to the port to pay off, I went 
to sign on and I was told by the purser, he says, "Morris, 
I don't know what it is all about, but you can't make 

the next trip until you clear with the union. There is 

a stopper here to sign on." 

MR. MINA: Your Honor, I hate to really interrupt 
the examination, but this has absolutely no relevance to 
the lawsuit before the Court. 

THE COURT: Well, it is background. 

I am going .o instruct the jury that this 
testimony now is being presented as background to give 
you an idea who Mr. Morrisey is and what he has done before. 

He just testified relative to a conversation 
that he had with some employee of the United States Lines. 
You are to disregard the words that were spoken between 
them. That is not evidence here. 


If I can just tell you what is evidence at this 
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2 point, Mr. Morrissey, who was an able bodied seaman -- 
3 | that is what he meant when he said "A/B" -- served 
4 briefly as master-at-arms, which is a position aboard a 
5 | ship known as the SS United States, which he called the 
. | "big ¥.* 
U He made one round trip on the ship as waster-at- 
° arms and then after that round trip he apparently was not 
° signed on again in that position. 
10 | That is about where we are now. 
11 | Why don't you continue, Mr. McInerney? 
12 Q Am I correct that you were told -- 
18 MR. McINERNEY: I withdraw that. 
4 | Q In any event, you were removed from the ship; 
15 is that right? 
16 A Well, at this point I looked up the boarding 
u | patrolman who covered the ship, and I aksed him what this 
18 | was all about. 
19 He said, “Frankly, I don't know." 
20 MR. MINA: Objection. 
21 | THE COURT: Well, the man said he didn't know. 
2 Mr. Morrissey, unless your conversation was 
3 with one of the parties in this lawsuit or one of the 
2A parties to the lawsuit was present at the conversation, 
25 | I am precluded, over objection, from permitting you to 
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2 | testify as to conversations you may have had with | 
: 3 ! third parties. 
= 4 | Tose are the rules under which we function here, 
5 the rules of evidence. | 
6 ! In any event, you indicated that you had a con- | 
7 | versation with a union official and, as I heard your 
. | testimony, and I will let this stand, you asked him how 
| | 
° ! come you couldn't make another trip and continue as 
10 a master-at-arms aboard the United States, and in essence | 
! 
| he indicated he did not know why not. | 
12 | Is that right? | 
13 THE WITNESS: Yes, yes. | 
14 ! A And he told me to see the agent, the port agent, | 
15 | the union port agent. | 
16 | THE COURT: And did you thereafter see the | 
7 | gentleman in question? | 
18 | THE WITNESS: Yes. I saw the port agent. 
19 | THE COURT: Who was that? : 
2 | THE WITNESS: Joseph Labaczewski. | 
| 21 | THE COURT: Now your counsel will continue the | 
a 22 | inquiry. | 
le 23 | Q In any event. to try to shorten this, Mr. | 
2A Morrissey, did you at some time take this up with the | 
% || national office? 
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A Yes. 
Q Tell us about that. 
A Well, the port agent, before I got to the 


national office, the port agent told me, he gave me some kind 


of a thing that didn't make any sense to me. He just 
mid there was someone on the ship who had been promised 
that job, he was supposed to have been promoted into it. 

MR. MINA: Objection, your Honor. 

THE COURT: I am going to have to sustain it. 

MR. MINA: I move to strike. 

THE COURT: Strike it. 

The jury will disregard it. 

Whatever the reason, you pursued this matter, 
as I understand it, beyond the port agent to some national 
officer? 


THE WITNESS: Riz ¢. 


THE COURT: Your counsel had asked you who that wag. 


Perhaps if you backtrack just a moment, tell us if there 
came a time when you saw one of the national officers, 
tell us when it was and who you saw. 
THE WITNESS: Yes. 
A I attempted to see every single national officer 
in the sixth floor, which is the headquarters floor, 


and they were all out. 
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I then discovered the next day that another man 
signed out of my place, the ship had sailed, and it 
wasn't until the following morning that I manazjed 
to talk with William Perry, who was the assistant to the 
president, and I managed to meet him down as he was going 
into the elevator off the shipping floor, and I asked 
Perry what it was all about. 

I told him, rather, I complained to him what had 
happened. He said, "Yeah, yeah, I know all about it." 

MR. MINA: Objection. Again, your Honor, ve 
are talking about incidents that have nothing to do with 
this lawsuit, and hearsay. 

MR. MCINERNEY: Your Honor, the National 
Maritime Union is a party to the lawsuit, and these are 
officers here, and I can't see what the objection is 
founded on here. 

MR. BERGADANO: Your Honor, I have to object. 
Mr.Morrissey himself said that Mr. Perry was the assistant 
to the president. I oelieve that is an appointive job, 
like in corporations and businesses. I don't know that 
that is -- and it hasn't been testified to -- that is an 
elected job and that he is an officer of the union. 

THE COURT: In anv event, following this conver- 


sation with Mr. Perry, did you pursue the matter further? 
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Did you see anybody else? 


3 THE WITNESS: No, I couldn't see him. He was the 


highest man in the union, outside of Mr. Curran, whether 


he was appointed or not. 


THE COURT: After seeing him, you were not 


restored to your position as master-at-arms; is that right? 


THE WITNESS: Well, he offered me -- 


THE COURT: No. Just answer that question. 


10 THE WITNESS: No, I was not. 

i | THE COURT: Very well. 

2 | MR. McINERNEY: Your Honor, I would like to 

13 | make an offer of proof on this at the side bar. 

4 | THE COURT: You ask your question and I will 

15 hear your question. 

16 MR. McINERNEY: All right. | 
uw Q What did Mr. Perry tell you? 
18 | MR. MINA: Objection. | 
19 : THE COURT: Sustained. | 
2 MR. MCINERNEY: Now may I make my offer of proof? 
21 THE COURT: You may. ! 
2 (At the side bar) 

23 | MR. MCINERNEY: Your Honor, Mr. Morrissey has 

a | testified that Mr. Perry was the second highest man in 

2% 


the National Maritime Union. 
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The National Maritime Union i3 a party to this 


tion and if Mr. Morrissey were permittrd to 


answer this .uestion he would say that Mr. Perry offered 
him the opportunity to be back door shipped, which is 
a violation of the shipping rules. 

Mr. Morrissey declined it. 

That is the offer of proof, your Honor. 

MR. BERGADANO: Your Honor, Mr. Perry, as I 
understand it, was r here at the time, but, in any 
event, we have a conclusory statement that Mr. Perry is 
the second highest guy in the union. He is not an elected 
officer. Whether or not he had any functions or powers 
or duties, I don't think this witness is qualified. He 
hasn't offered -- 

THE COURT: What is the relevancy or materiality 
of a conversation which he had with Mr. Perry some four 
years before the events in question? 

MR. BERGADANO: Because there was a lawsuit 
by this plaintiff where Mr. Perry was given -- your Honor, 
there was a lawsuit involving Mr. Perry, who was given 
substantial monies by the union under the officers’ welfare 
and pension fund, which wes determined in favor of the 
plaintiff, Mr. Morrissey being the plaintiff, where it was 


held that since he was not an officer of the union he should | 
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not have received those monies and the people who paid 

him had te inakc restitution, including Mr. Curran, and I! 
oelieve my client, and I think this is where we are headed. 


‘hat is completely irrelevant. 


MR. MCINERNEY: That is not where we are headed. 


The purpose I am orfering this for at this time is 


Mr. Morrissey was offered something that was reprehensible 
to him, an opportunity to cut out his brother seamen by 
back door shipping. 

MR. MINA: Your Honor, can I request that this 
be a little lower? 

MR. MCINERNEY: I am sorry, your Honor. That 
is my natural tone. 

That he was offered the opportunity to back 
door ship and when he was offered that opportunity, 
that is what motivated him in the first instance to run 
for national office. I think that is very germane in this 
particular lawsuit. That was his first opposition to 
Curran, his first real opposition on a na*iaonal office 
level. 

THE COURT: The objection is sustained, 

MR. BERGADANO: Thank you, your Honor. 

MR. MINA; Thank you. 


MR. MCINERNEY: Exception. 
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(In open court) 
Q Did there come a time when you ran for national 


office, for a national office in the National Maritime 
Union? 
A Yes. 
THE COURT: When? 
THE WITNESS: In the 1969 election. 
MR. MCINERNEY: Your Honor, I want to take the 
witness back. 
Q Did you run in the 1966 election? 
A I'm sorry. The 1966 election. 
THE COURT: That was the first time you ran for 
national office? 


THE WITNESS: Yes, your Honor. 


Q What office did you run for? 

A Secretary-treasurer. 

Q What was the result of that election? 

A The results of the '66 election, I received 


42 percent of the seamen's vote in that election. I 
defeated. But there were so many violations of the 
election law in that election -- 

MR.. MINA: Objection, your Honor. 

MR. BERGADANO: Objection, your Honor. Not 


responsive to the question, your HOnor 
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were going to try to organize the 1966 convention? 
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2 THE COURT: You received 42 percent of the vote 

3 and you were defeated at that time? 

4 THE WITNESS: Yes, your Honor. | 

| THE COURT: Very well. ! 
i] 

6 | Next question. 

7 Q Did you complaint to the Department of Labor 

. about the conduct of that election? 

. A Yes, I did, but only after exhausting my 

10 | appeals within the union. I complained to the union first 

i and asked them to do something about correcting these | 

12 | violations; they ignored it. | 

Is MR. MINA Objection. I move to strike, your : 

4 Honor. : 

15 THE COURT: I am going to let it stand. The | 

16 jury has heard it. : 

M7 You complained to the union and then after that | 

18 to the Department of Labor; is that right? ! 

19 THE WITNESS: Yes. I and four other candidates, 

20 yes, sir. | 

21 THE COURT: You were one? | 

2 | THE WITNESS: Yes. | 

a THE COURT: All right. Next question. 

2 Q Did you announce to the membership that you 

25 : 
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2 | MR. MINA: Objection; leading. 
3 | THE COURT: Sustained. You are leading. 
9 4 | Q What did you do next, Mr. Morrissey? 
5 | A Well, after exhausting my internal remedies | 
6 | within the union on the violations, I filed a complaint | 
7 with the Secretary of Labor, I and four others. And 
’ in the meantime we had a convention coming up in ‘ctoher, 
" and we felt that the delegates to tnat convention -- they | 
10 came in from all over the country, all over the ports | 
ul around the world -- should be informed of what happened | 
12 | during that election, what we proposed to do about it. | 
13 | We also informed them as to what to expect 
4 | during the convention and at that convention, based on | 
15 | a history of past conventions, NMU conventions, and we | 
16 | also told them that we would put out another issu: 7f | 
u The Call -- | 
18 | Q Let me first interrupt you, Mr. Morrissey. 
19 | Did you put out the first issue of your Call 
20 | for NUM Democracy at that time? 
21 A Yes. 
kin 2 MR. MCINERNEY: Mark that for identification, 
= 23 please. | 
xxx 2A (Plaintiff's Exhibit No. 1 was marked for 
% identification.) 
| 
| 
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We put that Call out -- 


Is that the first issue of your pamphlet, The 


Yes, sir. 


MR. BERGADANO: If ycut Honor please, would 


counsel kindly hold it down, because it has certain 


statements on the fact of it and since it is not in 


evidence, I think perhaps it might be a little inflammatory. 


MR.MINA: I would join in that. 
MR. MCINERNEY: What statements -- 


THE COURT: Please, don't discuss the matters 


among yourselves. If you wish to address the Court, 


you may do so. 


document. 


Honor. 


relevancy 


You have asked the witness to identify the 
What do you propose to do next? 


MR. MCINERNEY: ! offer it in evidence, your 


THE COURT: Show it to counsel, please. 

MR. MINA: Objection, our Honor; absolutely no 
to this lawsuit. 

MR. BERGADANO: I must join in that, your Honor. 
THE COURT: Let me see the document. 

(Pause) 


THE COURT: Sustained. 
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Q What happened next, Mr. Morrissey? 

A Well, in that issue of that Call, I promised the 
delegates -- 


MR. MINA: Your Honor, I am going to object. 
THE COURT: In that issue of the paper you made 
certain statements; is that right? 
THE WITNESS: Yes, your Honor. 
THE COURT: What happened after that? 
THE WITNESS: I don't know how I can explain it 
without making it -- explaining what the statement was 
I made. 
MR. McCINERNEY: Your Honor, I -- 
Q Mr. Morrissey, what happened on September 14, 
1966? 
A On September 14, 1966 -- 
MR. BERGADANO: Your Honor -- 
A -- as I left the union hall at lunch time -- 
MR. BERGADANO: Your Honor, I would like to 
object, because we believe we know what is coming and 
I think your Honor should hear this at the side bar, 
because we anticipate this testimony which we believe is 
totally irrelevant. 
MR. MINA: And totally inflammatory. 


THE COURT: I will hear counsel at the side bar. 
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(At the side bar) 

MR. BERGADANO: Your Honor, that was the day upon 
which Mr. Morrissey was assaulted in the saloon by 
person or persons unknown, which he is trying to attribute 
to Mr. Curran and to the defendants in this case, and 
I doubt, sir, that it can be tied up. It never was and 
it can only be inflammatory and prejudiciai. 

THE COURT: This was some five years before the 
events in question? 

MR. BERGADANO: Yes, your Honor. 

MR. MCINERNEY: Now, your Honor, may I be heard 
on that? 

First of all, it was not a saloon, it was right 
outside the NMU hall. 

MR. BERGADANO: Okay, I withdraw the saloon. 

MR. MCINERNEY: All right. You said it in the 
first place. 

It was right outside the NMU hall he was 
assulated, your Honor. 

Subsequently, in the NMU Pilot, there is a state- 
ment by one of the seamen, and this is edited by the 
national office, Morrissey got a little tap on the head, 
he probably fell off a bar stool. 


Morrissey had multiple skull fractures and was 
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to 


taken across the street to St. Vincent's Hospital and 


Curran knew it. He received the last rites twice 
= 4 i and Curran knew it. 
5 Now, if that is not malice, your Honor, to allow 
6 i to be published in the National Maritime Union Pilot that 
7 | he probably fell off a bar stool and he received a little 
1] 
. tap on the head -- I will show you the article right 
’ | now. We are going to offer it later. That is the proof 
10 | of the malice. 
u | MR. BERGADANO: There was nothing in the article 
B | or anyplace else that associated that assault on Mr. 
18 | Morrissey with any of the defendants in this case, and more 
M | specifically,speaking for my own clients, no way did they 
i 
b | tie it to them. 
16 THE COURT: First, how do you tie in Mr. Friedman 
1 and Mr. Sovel with this? 
18 | MR. McINERNEY: Your Honor, on these people, that 
19 is a problem on this particular aspect of the malice. 
20 | THE COURT: It is very prejudicial to them, is 
| it not? 
~ a MR. BERGADANO: Yes, sir. 
i 
ad 23 ] MR. MINA: Your Honor, I would respectfully take 
2A | the position on the record that this is very prejudicial 
5 | to every defendant. 
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THE COURT: Let us take it one step at a time, 
because unless he can get over the first hurdle, I don't 
see that we can do anything. 

MR. McCINERNEY: Your Honor, I don't know what 
we can do here, because it certa!.ly is admissible on 
the others. I mean there is no two ways about it. 

Further than that, your Honor, I am going to 
introduce a file that they kept on Morrissey within the 
un.vn, showing all the things that happened, even to the 
extent that they dropped bags of water out of the union 
hall and the only thing that is missing -- 

THF COURT: Did Curran or Shannon Wall or any 
of these named plaintiffs de this, or any other people? 

MR. MCINERNEY: We do not claim it. We don't 
know who did it, your Honor. It happened outside the 
union hall, there was no burglary, there was no robbery. 


It was at a time the election was being conducted, and 


they put out in The Pilot that he probably fell off a bar 


stool. 


If that is not malice -- I am not offering it as 


proof that they were the ones that did this. All I 


am offering it on is the issue of malice, that they knew 


| 
OA 


this man was across the street in a hospita’ and they put 


that in the Pilot was certainly malice. 
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THE COURT: If you can testify that this was 
put in The Pilot at the direction of any of the defendants, 
I will hear you further. 

You are assuming that it was because you say 
The Pilot is the house organ, the union newspaper. 

MR. McINERNEY: And they are the national office, 
led by Curran, are the people who edit The Pilot. 

And let me tell your Honor, and I'm sure 
your Honor knows, that there is nothing that goes in that 
Pilot that Mr. Curran doesn't want in. 

MR. MINA: That is an excellent reputation, 
but there is no testimony to that effect. 

THE COURT: I would have to have testimony to 
that effect. 

MR. BERGADANO: If your Honor please, my clients 
are counsel to the union; they are not editors of The 
Pilot; they are not part of the national office; and 
my people would be grossly prejudiced by this kind of 
testimony where it tars with a broad brush anybody who has 
not been tied to anybody in particular. 

There was no finding. There was apparently 
an investigation. Nobody was tied in to it. 

I must object on behalf of my clients, who are 


lawyers and counsel to the union. 
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THE COURT: There is no instruction that I 

could givehee that I can see, Mr. McInerney, which 

would fairly ameliorate this problem as it relates to 

Mr. Freedman and Mr. Sovel, and if you persist in making -- 
MR. McCINERNEY: That is a problem, your Honor. 
THE COURT: Indeed it is. 
MR. McCINERNEY: Certainly I want a record on it. 


I have to have a record on it because I recognize -- 


THE COURT: It would do you no good to get a judg- 


ment here with this type of inflammatory, infectious 
material. It wouldn't be worth the paper I signed it 
on. 

MR. MCINERNEY: Well, your Honor, there is a 


problem, because we have Mr. Curran's testimony about this 


Lucio article which appeared in The Pilot in his deposition. | 


Certainly we are entitled to offer it against Mr. Currrn. 
But what does it mean when he says he probably 
fell off a bar stool? Even Mr. Bergadano said he was in 
a saloon. That is from the article he read, you see. 
Your Honor,this is a very serious matter. 
THE COURT: I don't deny that it is serious. 
MR.. BERGADANO: The problem is I just came from 
a saloon. 


MR. McCINERNEY: I'm sure of that, but Mr. 
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Morrissey doesn't go to them hecause he doesn't drink. 

THE COURT: I would suggest at this point, | 
having been published some five years before the event, | 
and I'm sure you are going to come up with other material | 
to show that there was an animus between -- 

MR. MCINERNEY: We have ple y. We have plenty 
of it if it gets into evidence. | 

We are going to have the same problem with | 
every one of these things with Freedman and Sovel. | 

THE COURT: Perhaps the parties can stipulate that | 
tne parties did not like each other. | 

MR. BERGADANO: I would not stipulate. ) 

THE COURT: Take your clients out. | 

I could almost from the record in this courthouse | 


say that that could be accepted as a matti. of law vis-a-vis 


at least Mr. Curran and the plaintiff. | 
MR. BERGADANO: Your Honor could take judicial 
notice of it by virtue of the litigation. | 
MR. MINA: I have already indicated to the jury 
that these people do not like one another. 1 will so 
stipulate in this courtroom. 
MR. MCINERNEY: That is the same as stipulating | 
to the doctor's qualifications. It means nothing without ) 


the details. | 
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THE COURT: All right. That the parties hated 
each other; how about that, counsel? 

MR. MCINERNEY: No. I will go to this extent, 
your Honor, that the defendants hated the plaintiff. 

MR. BERGADANO: It is a one-way street, 

THE COURT: If you want to put in that parties 
disliked each othr intensely, that is a fair statement. 


MR. McINERNEY: No. I am going to prove my 


case. 


THE COURT: Very well. CQbijection sustained. 
MR. BERGADANO: Thank you, your Honor. 
MR. MINA: Thank you, your Honor. 
(In open court) 
Q Mr. Morrissey, skipping down to January of 1967, 
will you tell us what happened in January of 1967? 
A In January of 1967 -- yes. On or about that time, 
aroui.d the lst of January, the U. S. Attorney in this court 


sued the union for a new election -- filed papers, I'm 


sorry, filed papers to sue the union for a new election, and’ 
I was at sea at the time. I remember getting a telegram 
at sea -- I was on the American Courier, a U. S. Lines 


freighter. 


When I came into New York I went to the boarding 


patrolman to pay my dues and he told me he couldn't 
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accept my dues because I was over six months in arrears. 

I said, “I know I am, but I went six months 
over in arrears at sea. The ship was at sea. I could 
hardly pay my dues out in the middle of the ocean." 

He said, "Sorry, can't take them.” 

MR. MINA: Your Honor, I have to object to this. 

Again, it is hearsay; again, it is totally 
irrelevant to this cause of action. 

THE COURT: I am going to let it stand. It has 
gone in, the jury has heard it without your having 
objected up until now. 

At least so far as the testimony has now been 
heai'd by the jury, I am going to let it stand. 


Next qustion. 


Q When was your book returned? 

A Eighteen months later by a federal court order. 
Q What was that? 

A By a federal court order. 


Q Now, what :.\ppened with relation to the 1966 


election? 


MR.MINA: Your Honor, we could save the Court's 


time and the jury's time. We will concede that the 1966 


election was overturned and a new election ordered in 1969. 


THE COURT: The Court will take judicial notice 
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of that and the jvry will accept that as the fact. 
MR. BERGADANO: And that Mr. Morxvissey ran 


in that election and if he wili testify as to what happened, 
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| 
| 


we can get the whole thins out of the way. 
THE COURT: All right. Let's move it along. 


So the 1966 election, ladies and gentlemen, was 


| 
set aside. We now move to a new election. | 
MR. MCINERNEY: May I have it stipulated that | 
it was set aside in the District Court, an appeal was | 
taken by the union, and the Court of Appeals affirmed | 
the District Court, and that the election was set aside | 
then, finally set aside. 
THE COURT: Yes. That is sufficient, because the | 
Court is aware of the litigation. 
MR. McINERNEY: The jury is not, your Honor. 
MR. BERGADANO: It wasn't set aside. | 
THE COURT: It is now. | 


MR. BERGADANO: It wasn't set aside in all | 


respects. your Honor. There was a further election held. 


| 
| 
Mr, Morrissey ran in it. Mr. Morrissey can tell what happengd 
in that election. | 
THE COURT: What is important to us here from Mr. | 
Morrissey's point of view is that a Court of competent | 


jurisdiction set aside the 1966 election and a new election 
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was held. 

When was it held, Mr. Morrissey? 

THE WITNESS: In 1969, your Honor. I believe 
it was March. 

Q Now, in May of 1968, will you tell us what 
happened? 

A In May of 1968 I became aware of the fact that 
the national office was using the officers' pension fin? 

MR. MINA: Objection, your Honor. 

THE COURT: Sustained. 

Q Well, did you do anything in May of 1968? 
A Yes. 

MR. MINA: Your Honor, again to save the Court's 
time and the jury's, we will concede that Mr. Morrissey 
brought another lawsuit based on that. 

MR. McINERNEY: Will you concede that over 
$800,000 was returned -- 

MR. MINA: Objection; move to strike. 

MR. BERGADANO: Objection. 

MR. MCINERNEY: Your Honor, he is making 
concessions to stop the testimorv. 

THE. COURT: All right. But don't make speeches, 
either of you. 


MR. MCINERNEY: I apologize. I am being cut 
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2 short. | 
3 MR. BERGADANO: And here the time sequences ! 
4 are of some relevance, your Honor. ! 
5 THE COURT: Let us take it one step at a time. ! 
6 In May 1968 you brought some sort of a lawsuit; | 
7 is that right? | 
6 THE WITNESS: No, your Honor. In May of 1968 | 
° I wrote a letter of demand to the secretary-treasurer of ms 
10 union asking him to -- 
li THE COURT: All right. You wrote a letter? | 
12 THE WITNESS: Yes. | 
- | 

THE COURT: Fir>. 
K | Thereafter, did you bring some sort of a lawsuit? | 
15 MR. McINERNEY: Your Honor, may we ask him who | 
16 the letter was addressed to? | 
iW THE COURT: You may. He said the secretary- | 
18 treasurer of the union. 
19 Q Yes. | 
20 But who was that at that time, Mr. Morrissey? 
21 A Shannon Wall. | 
2 THE COURT: All right. Go ahead. | 
3 Q And what was the purpose of that letter? 
2 MR.MINA: Objection. 
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Thereafter, what did you do, Mr. Morrissey? 


Well, there was no satisfaction from the sending 


of that letter, so I filed an action in this court, 


and in May of 1969 Judge Bonsal, in this court, handed 


down a declaratory judgment in our favor. 


Q 


A 


decision. 


Q 


A 


What happened after that? 

The union appealed. 

Who appealed? 

I'm sorry. The defendants appealed. 


The Appellate Court confirmed the lower Court's 


When was that? 


That was, I believe, in the first part of 1970, 


February or March of 1970. 


Q 


In addition to affirming the District Court, did 


the Court of Appeals do anything else? 


MR. MINA: Objection. 
Yes. 


MR. MINA: Your Honor, at this point it is public 


record and the best evidence rule would require if there 


is going to be any relevant testimony, and that is question-| 


able, that it. be done by bringing in the records 


themselves. 


THE COURT: If there is a filed opinion of the 
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Court of Appeals, this Court would be prepared to review 
it and if it was relevant and material would take judicial 
notice of it. 

MR. BERGADANO: Yes, your Honor. It is right 
here in the courthouse records. 

THE COURT: Very well. 

Is there any objection to that being noted by 
this Court? 

MR. BERGADANO: Yes, your Honor. 

No, not by the Court, but by the jury, yes, 
because I don't think on the issue of relevance or 
pertinence it is anywhere in this case. 

THE COURT: We are now up to 1970 and if I 
recall the events complained of happened in July of 1971. 

Is that right, gentlemen? 

MR. MINA: Yes, your HOnor. 

THE COURT: All right. Let counsel examine and 


we will move along. 


Q What happened after that, Mr. Morrissey? 
A 1971 -- 
Q 1970. 


THE COURT: We are still in 1970, sir. 


A Well, the case -- there was an appeal to the 


Supreme Court of the United States. They refused to review 
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to 


it, so the case was sent back to the lower Court for 


3 an accounting of the funds. 

4 | At that time I learned for the first time that 

5 | Mr. Perry, the assistant to the president, had retired -- | 

7 MR. MINA: Objection. 

q | THE COURT: He said Mr. Perry had retired. I 

8 | will let that stand. | 

9 | Next question. 

10 | @) What else did you learn? 

11 A I learned that he received $222,000 -- 

12 MR. MINA: Objection. | 

13 || THE COURT: No, no, no. 
| 

14 | You learned he had retired. | 

15 | Did you do anything? 

16 | THE WITNESS: Yes. | 

17 | THE COURT: What did you do? : 

18 THE WITNESS: We demanded that the union attorney | 

19 | be surcharged for the monies we could not recover from 

20 Perry and, as a result of that, Mr. Freedman, the union | 

21 | attorney -- | 

22 | MR. MINA: Objection. | 

23 MR. BERGADANO: Objection. He is trying to tie | 

2 my clients into something that is not fair, your Honor. 

25 
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followed. We will let that portion of the answer stand 


which precedes the words "as a result.” 


I consider the question to have been answered 


and another question would at this point be appropriate. 


Q 


Now, in May of 1971, did there come a time you were 


distributing your literature in the union hall? 


A Yes. 
Q And do you know the date? 
A The date? 
Q Yes. 
THE COURT: In may? 
THE WITNESS: Yes. 
A May 14th was my first leaflet I recall in that 
year. 
MR. MCINERNEY: Mark this for identification, 
please. 
(Plaintiff's Exhibit No. 2 was marked for 
identification.) 


MR. MCINERNEY: May I show it to the witness, 


your Honor? 


C 
May 14, 


A 


THE COURT: Yes, please. 
Is that the document you were distributing on 


1971? 


This is a copy, yes. 
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THE COURT: 
MR. MINA: O 
MR. BERGADAN 
I think if y 
think the paper on its 
THE COURT: 
MR. BERGADAN 
(Pause) 
THE COURT: 
Exhibit 2 for identifi 
Mr. Snow,Mr. Nimmo, Mr 
THE 
copies to the national 
= COURT: 
WITNESS: 
COURT: 
WITNESS: 
president. 
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Y: I offer it in evidence. 
Show it to counsel. 
bjectior, your Honor. 
O: Objection. 
our Honor will look at it, I 

face will explain why we object. 
All right. 
O: I don't think it is relevant. 


Did you give a copy of Plaintiff's 


cation to Mr. Curran, Mr. Wall, 


. Freedman or Mr. Sovel? 
office. 
When you say “the national office" -- 
To the different officers. 
To each of those gentlemen? 
Well, usually to Mr. Wall and the 


Do you recall specifically who, if 


anyone, was mailed a copy of Plaintiff's Exhibit 2 for 


identification? 
THE WITNESS: 


THE COURT: 


I don't remember, your Honor. 


You do not. All right. 


| 


WITNESS: Yes, every leaflet I put out I wana | 
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MR. BERGADANO: Your Honor, I specifically 
object on behalf of my clients, who were counsel to the 
union. 

THE COURT: Yes. 

In view of the fact that the witness does not 
remember to wi.om he mailed or sen. a copy of this document, 
I am going to sustain the objection at this point, but 
permit counsel to inquire further. 

Q Did I understand you to say, Mr. Morrisey, 
two or three questions ago, you sent a copy of each 
of your pieces of literature to either the president and 
secretary-treasurer? 

A Yes. 

MR. MINA: Objection. 

MR. McCINERNEY: I offer it in evidence. 

THE COURT: Do you want a voir dire, Counsel? 

MR. BERGADANO: Your Honor, I object as to my 
clients, because there is no mention of them as to who 
he sent a copy, so, therefore, it cannot be binding on 
us. 

THE COURT: No, it would not be binding on 
Mr. Freedm or Mr. Sovel, unless the plaintiff testifies 
Clearly that he handed or mailed and did not receive back 


a copy of this document to your clients. 
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MR. BERGADANO: He doesn't purport to have 
| 
sent it to my clients, your Honor, and even -- | 
THE COURT: Let us find out. | 
Is that correct? 
THE WITNESS: I'm sorry. I didn't hear that, 
your Honor. 
THE COURT: Did you hand or mail copies of | 
this document to either Mr. Freedman or Mr. Sovel? | 
THE WITNESS: A copy was placed in Mr. Sovel's 
office by me personally, yes. 
THE COURT: Did you ever speak to nim about it 
after that? 
THE WITNESS: No, I did not. 
MR. BERGADANO: Again I renew my objection. 
MR. MINA: Your Honor, may I be allowed a voir 
dire? 
THE COURT: Yes. That was the point. 


VOIR DIRE EXAMINATION 


BY MR. MINA: 


knowledge, whether or not either Mr. Curran or Mr. Snow 


| 
Q Mr. Morrissey, did you ever learn, to your own 
or Mr. Nimmo or Mr. Wall ever read that particular item? 


A Of my own personal knowledge, I'm convinced 


that Mr. Nimmo -- 
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MR. MINA: I move to strike the answer as not 
being responsive. 
THE COURT: I don't like the question and 
I am going to ask you to rephrase it. 
MR. MINA: I will. 
Q Do you, of your own personal knowledge, know 
whether they ever looked at that article? 
A Yes. 
Q Who is it that you know looked at that? 
A Mr. Nimmo, Mr. Sovel -- 
MR. BERGADANO: Objection, your Honor. I mean, 
he is dragging in my clients from left field. 
THE COURT: He says he knew. I am going to give 
you a voir dire after Mr. Mina finishes. 


MR. BERGADANO: Thank you, your Honor, but it 


“was not part of the question. 


THE COURT: No, it was not part of the question, 
but I am going to give you a voir dire anyway. 
MR. BERGADANO: Thank you. 
Q Is that your answer? 
A Yes. 
THE COURT: Let me hear the answer, please. 
(Record read) 


A I may include Mr. Snow. 
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MR. MINA: At this point, your Honor, I renew 


| 

my objection as to every defendant represented other than 
Mr. Nimmo. 
THE COURT: Very well. Before I rule, let 
me see if Mr. Bergadano wants to inquire further | 
since his client's name has just been mentioned by the | 


witness, although not in response to a particular question. 


VOIR DIRE “XAMINATION 


BY MR. BERGADANO: | 
Q Mr. Morrissey, you say you personally know that 
Mr. Sovel read it. 
How do you know that? 
h Because these particular leaflets I nlaced in 
the union hall in every office of the staff. 


Q And that's how you know it? 


A And into the legal office. 
A Yes. I did not personally hand Mr. Sovel a 


Q You did not personally hand it to Mr. Sovel? 

A No. 
MR. BE"GADANO: . Your Honor, I renew my objection. 
MR. MINA: And I make the objection now -- 


Q And that's how you know it; right? 
MR. BERGADANO: Most emphatically. 
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MR. MINA: -- on behalf of all the defendants, 
your Honor. 

THE COURT: The record still shows that he knows 
he gave it to Mr. Nimmo. 

MR. MINA: May I be allowed further voir dire, 
your Honor? 

THE COURT: Yes, you may. 

VOIR DIRE EXAMINATION 
BY MR. MINA: 
Q Mr. Morrisey, how is it that you know that it 
was read by Mr. Nimmo? 
A Because I handed it to him. 
Q Did you then stand there and watch him read it? 
A No, I did not. 

MR. MINA: I move to strike, again, your HOnor, 
and to keep this out of evidence. 

TH! COURT: Is it being otfered, Mr. McInerney, 
ajainst Mr. Nimmo, for example, to whom it was allegedly 
handed? Is it beiny offered for the truth of the mutter 
asserted there 1? 

MR. MCINERNEY: No, I am not offering it for the 


truth of the matter asserted there at all, your Honor. 


I am offering it for the purpose of showing simply that this 


is one of the things that Morrissey was passing out in the 
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hall and is innocuous, that's all. 

THE COURT: I don't like your characterization | 
in the presence of the jury. 

MR. MCINERNEY: You asked me -- 

THE COURT: You didn't have to say that, but | 
you said it and I am going to let it stand. 

Yes, since this document is not being 
offered for the truth of the matter asserted and since the | 
witness has testified that he actually handed it to Mr. | 
Nimmo, is there an objection? 

MR. BERGADANO: As far as my clients, your 
Honor, most emphatically. 

MR. MINA: Your Honor, I will withdraw the objectién 
as to Mr. Nimmo, 

THE COURT: All right. The document, Plaintiff's 
Exhibit 2 for identification, is received as a document 
which the plaintiff was distributing in the defendant 
union hall on May 14, 1971. ‘he contents of the document 
are not to be considered by you for the truth of the matter 
asserted therein. The document is received only against 
the defendant James Nimmo. 

MR. MCINERIMEY: May it ilso be recieved against 
the defendant NMU? I don't understand what more the man 


cen do. He passed it ou’: to any national -- 
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- | THE COURT: Yes, yes. 
3 | MR. McINERNEY: Thank you, your Honor. 

4 | THE COURT: Nimmo and National Maritime Union. 

| (Plaintiff's Exhibit No. 2 for identification 

6 | was received in evidence.) 
7 | DIRECT EXAMINATION CONTINUED | 
° | BY MR.MCINERNEY: | 
3 | Q When was the next occasion you were in the National 
10 Maritime Union hall? 

ll MR. MINA: I object to the form of the question. | 
12 | MR. McINERNEY: All right. I withdraw it. | 
13 Q What was your next -- did you pass out leaflets 
4 | further in the National Maritime Union? | 
15 A Yes. | 
16 | Q When? 

7 : A I believe the next Icaflet was May 27th. | 
18 | MR. McINERNEY: Mark this for identification, | 
19 please. | 
2» (Plaintiff's Exhibit No. 3 was marked for | 
21 identification. } ) 
a MR. BERGADANO: If your Honor please, may we | 
23 
a“ anticipate further documents and I think there should be 

25 


| have a short conference at the side bar, because we can 
a discussion of this at this point, which may save me. 
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clients into this and it can't carry over into the jury's 
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2 | THE COURT: All right. | 
2 | (At the side bar) ae > aa 
4 VR. BERGADANO: If your Honor er there are a 
. | whole series of these items which ai political broadsides | 
6 of a union election whith, in a usual way, you know, | 
7 are rather exaggerated, each side telling his own, as they | 
. see it, esnestine for votes. | 
. As to my clients, I think the cumulative effect 
” | would be grossly prejudicial because it contains a lot 
i | of inflammatory material. There will be nothing to show | 
2 | that my clients received it, read it, had any hing to do | 
" | with it. 1 think the cumulative effect of all these documents 
iy | even if your Honor prescribes the admissibility, could ! 
I | be extrerely prejudicial to my clients, because I am 
6 | sure from prior testimony that there is nothing to tie my 
4 
i 


at all to any of the activities here, I suggest they will 


18 deliberations. 
i9 THE COURT: If your clients can't be tied in 
be leaving us at the plaintiff's case. He is unwilling 
to stipulate them leaving now, which would make everyone's | 
job a lot easier, but under the circumstances I would 
suggest, first, that I ask counsel, how many of these 


| 
documents there are going to be, because if they are 
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cumulative -- 

MR. MCINERNEY: Well, the purpose is to show 
that he was in the hall on several occasions passing 
out the literature and there was no attempt to remove him 
until the last time. 

THE COURT: If it is that, can't he say so? 

I don't see where the literature itself changes the 
matter. 

MR. BERGADANDO: The contents is immaterial. 

THE COURT: I suggest if they attack this par- 
ticular matter on cross-examination, I would permit you 
on redirect examination to put in some documentation if 
this particular matter is really going to be an issue. 

I have a feeling thatit would be more or less 
conceded that he was in from time to time passing out 
literature. Now, I don't see that this particular material 
makes any difference to the basic questionof his passing 
out literature. 

There is more of an issue here, I gather, 
where he was passing it out. 

I don't see that the fact that he was passing 
out literature is dispositive that he was in the hal: 


or whatever. That has to be his testimony. 


MR. McINERNEY: It is a little more than that 
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your Honor, and it is this: 

You see, in my opening statement, I said that 
he was making certain efforts. 

This was not election time. In 1971 there 
was no election for 1973. I grant you, he may have been 
laying the groundwork for future elections, no doubt 
about it. | 

THE COURT: We have people now campaigning for 
1976, so I don't think hat is an unreasonable statement. 

MR. BERGADANJ: Or 1980. 

MR. MCINERNEY: There is no doubt about that, 
your Honor. 

But the point of the matter is that he was 
doing things, for example, for the benefit of the 
membership against these particular people who were in 
power, and that is one of the reasons why they hed him 
arrested. 

If he were passing out things in their favor, 
you know very well he would still be up there, and they 
would be patting him on the back every time he passed 
them. 

So I am not offering this -- but just to show 


what he was saying in his leaflets. 


THE COURT: But you don't, you see, that gets to 
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the offer of the truth of the matter asserted, and his 
declarations here, in my judgment, would not be admissible 
for the truth of the matter asserted. 

I would suggest that you can, certainly, now 
that we reach May of 1971, indicate how frequently he 
was at the union hall, on a daily, weekly, monthly basis, 
and what he was doing there, which is passing out 
literature or making speeches or anything else that he 
did. 

I think to put in more of these documents at 
this time, the purpose of which could only be to demon- 
strate the truth of what he was saying, would not suffice. 

In other words, I don't see the objection to the 
hearsay ~.e@ that you can get over, and if you don't want 
to put this material in for the truth of the matter 
asserted, and they are prepared to stipulate that he was 
there regularly, handing out literature, it wo ..d seem 
to me that this can only be offered for the prejudicial 
effect of the material and, thus, you would be doing indir- 
ectly what I cannot see you do directly. 

MR. MCINERNEY: May I do this at the side bar? 

I will have them marked here for identification 


and we will have the ruling that they are not admissible 


in evidence and we will proceed from there. 
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THE COURT: I don't know what you are going to shoy 

me. | 
! 

MR. MCINERNEY: This is the same type of thing. | 


(Documents handed to the Court) 


THE COURT: I have now looked at the material. | 
I would rule that this declaration by the | 

plaintiff, which is self-serving in nature, would not get | 

over the hearsay hurdle at this point and, therefore, 

I couldn't admit it for the truth of the matter asserted. 
To the extent that you have made an offer of 

Plaintiff's 3 for identification and counsel object to 

it going in for the truth of the matter asserted, I 

sustain that objection. 


MR. MCINERNEY: Fine. 


MR. BERGADANO: And, your Honor, on the grounds 


| 
| 
| 
| 
| 
that these various documents being offered cumulatively | 
can be very inflammatory and prejudicial, particularly | 
to my clients, I make that objection. | 

MR. McINERNEY: Your Honor, I don't want to keep 
running back to the side bar. I have two or three more | 
which are of a simila~ nature. May we have a similar 


: 
ruling on those? | 


THE COURT: Have you gentlemen seen the documents? 


MR. BERGADANO: Yes, your HOnor. They have 
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all been marked for identification and he testified a number | 
of times he was there and what he passed out. They were 


marked for identification and we are fully familiar 


with the contents. 


THE COURT: You have the same ruling relative 


to similar documents which were passed out on subsequent 


| days. 
| MR. McINERNEY: Fine. Thank you. 
| (In open court) 

THE CCURT: You may proceed, Mr. McInerney. 
Q After May 27th, when was the next time -- did 


you go to the union hall again? 


Q And when did you do that? 
A Well, almost daily, but my next leaflet was -- 


I believe it was around June 3rd. 


Q And did you pass that out inside the hall? 


pies 
, 


A Yes, ¢ Did. 


MR. MINA: Objection. 


A Yes, I did. 
THE COURT: You are leading him. I think that 
is the basis for the objection. 
It is in the record, but try not to lead from 


this point on. 
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Let me just get the sequence of the visits. 

As I recall it, you have already testified that 
you distributed some literature in the union hall on 
May 14th. That was Plaintiff's Exhibit 2, is that right? 

THE WITNESS: May 14th. 

THE COURT: Then you came hack with more 
literature, although you may have been at the union hall, 
on May 27th. 

THE WITNESS: Yes. 

THE COURT: When was the next time after that 
you distributed literature? 

THE WITNESS: I believe it was June 3rd. 

Q And did you go back to the union hall after 
that? 

A Yes. 

Q And when was that? 

A With literature, on June 18th, June 23rd, I 
believe. 

Q Now, what did you do when you got to the union 
hall with your literature? 

THE COURT: On all those days or on one of 
them? 

Q On all those ways. 


THE COURT: All right. 


es & 8 B 


138A 


52 gtmch Morrissey-direct 113 
A I'm not too clear on how I distributed the 


first leaflet, but I do know that every leaflet from the 


27th on I would walk into the hall and diatribute personally. 


I would get to the hall probably around 10:00 
o'clock. The hall opens at 9:00 -- it opens at 8:00, 
actually, but the first job call is at 9:00; nobody gets 
there before then. 

Well, by that time many members are in the hall, 
and in the shipping hall, on the deck and engine shipping 
nall, and the stewards’ shipping hall, there are large, 
round, circular rooms, and around t..e perimeter of those 
rooms there is the seating. The members would, you know, 
wait there for job calls. 

I would go around and ask each of them if they 
wanted a copy; if they did, all right, if they did not, 

I went to the next person. And I would do this tw make 
sure that those members who had already been in the hall, 
I wouldn't be able to get them outside the hall, would 
have them. 


When I was satisfied that everyone in the hall 


had them, I would also go up and distribute them throughout 


the staff offices and I would then go outside and wait, 
because it is much more comfortable out there, and people 


felt more free to talk with me out there. 
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MR. MINA: Your Honor, I move to strike the last 
portion as to what people felt. 
THE COURT: Yes. 
You went outside in the fresh air? 
THE WITNESS: Yes. 

A I would continue distributing. How long I would 
be in the hall, it may be an hour, it may be two hours, 
it may be a half-hour, but I distributed literature in 
the hall all of those days. 

Q Will you tell the Court and jury, as you enter 
the hall, what is the procedure? 

A As you enter the hall, you must go through 
this entrance, where they have a master-at-arms, and if he 
doesn't know you or if he knows you too well, he will ask 
to see your book, and if you have your book and you show 
him your book, you are a member, he allows you in the 
hall. 

I don't know what else you mean. 

Q In other words, would a person who is not a 

book member be entitled to go into the union hall? 

MR. MINA: Objection. 

THE COURT: Yes. I think so. That calls for 
a conclusion. 


I gather the master~at-arms is a sort of door- 
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keeper? 

THE WITNESS: Yes. 

THE COURT: And he either knows you or doesn't 
know you? 

THE WITNESS: Yes, your seni: 

THE COURT: And if he doesn't know you, he 
asks to see your book? 

THE WITNESS Yes. 

THE COURT: And if you show him your bock -- 

THE WITNESS: Well, that's the “open sesame." 
You walk in. 

THE COURT: That means you are a paid-up member, 
so to speak? 

THE WITNESS: Yes. You have a picture in your 
book and he can identify you through that picture. 

THE COURT: And then you walk in? 

THE WITNESS: Yes. 

Q Are you familiar with the policy within the 
union? Were you familiar with the policy in the union 
in July of 1971? 

A Yes. 

Q And on July 1, 1971, were you at the union hall? 


A Yes. 


Q What me did you arrive there? 
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A Before lunch, prokahly around 11:00 o'clock. 

Q After you arrived, can you tell us what happened? 

A I was passing out leaflets in the hall and -- 
this is on July lst. 

THE COURT: Yes. 

aA And I was approached by Mr. Nimmo, who was the 
master-at-arms, and he told me that he was instructed to 
t2ll me that I was not to pass out leaflets in the NMU 
hall -- 

Q Mr. Morrissey, let me interrupt you. 


Had anyone told you that previously to July 1, 
A Yes. I was told that on May 27, 1971 by Mr. 


Q Let us go back to May 27th again. 

Tell us what Mr. Sovel said to you and what 
you said to Mr. Sovel «. that occasior. 

A Well, on May 27th I was approached by a master- 
at-arms, whose name I don't recall, and he told me that I 
would have to stop passing out literature and I could do 
it either peacefully or I didn't have to -- or I would 
be ejected from the hall. 

I told him that he had a job to do and I couldn't 


instruct him what to do, he could do what he wanted about 


ef 


ia ee 


/42A\ 


56 gtmch Morrissey-direct 117 
it, but I had every right in the world to be in that 
hall, I have been a member for all these years. 

With that he ran to the nearest phone and had a 
very animated conversation with someone, and he come back 
and he told me that -- I'm getting the two dates confused 
here. I'm sorry. 

Q The May 27th. 


MR. BERGADANO: Excuse me, your Honor. 


We have a conversation with an unnamed, unrecalled 


master-at-arms. It is going to be very difficult to 
establish where this conversation took place or to find 
the person on the other side, so I must object to this 
testimony. 

MR. MINA: I will join in that objection. 

THE COURT: Let me ask you this: 

This was in the union hall? 

THE WITNESS: Yes, your Honor. 


THE COURT: How did you know the unidentified 


person was a master-at-arms? Did he wear some identification? 


THE WITNESS: Yes. 
THE COURT: What did he wear? 
THE WITNESS: He wore a uniform and he wore a 


badge which said “master-at-arms, NMU,” and he had a }.\t. 


As a matter of fact, the union knows whowas at the door, 


| 


a a oe 


57 gtmch Morrissey-direct 118 
and the union knows the name. 

THE COURT: Please. 

In any event, you had a conversation with this 
uniformed person. The jury is to accept that portion of 
it. It is up to you to accept it or reject it as far 
as the truth is concerned. 

Following that conversation, he went to the 
telephone and had a telephone conversation with someone? 

THE WITNESS: Yes, 

THE COURT: After the telephone czonversation, 
did anything else happen? If so, what happened? 

THE WITNESS: Yes. Shortly after that -- 

THE COURT: This is now May 27th? 

THE WITNESS: May 27th, right. 


It was very shortly after that, probably ten, 


fifteen minutes after that, I was over in the deck department! 


hall vassing out leaflets, talking with a few members, when 


in came Mr. Sovel, the port agent, Vice-President Rocker, 
the chief of security, three of four masters-at-arms, 
and up to this point everything was very calm, peaceful, 
there was no disturbance of any kind. But all these big 
officials zeroing in on me caused a little -- 

MR. BERGADANO: Your lionor, I object. 


MR. MINA: I object. 
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THE COURT: Yes. Please, let's not get over- 
dramatic. 

THE WITNESS: All right. I'm sorry. 

THE COURT: I gather after Mr. Sovel and the 
other men you identified entered the room where you were, 
you had a conversation with some or all of them; is that 
correct:? 

THE WITNESS: With all of them, but then there 
was a point reached where Mr. Sovel said something to 
the effect “We all can't talk together. We can't talk 
together." So he acted as spokesman. 

THE COURT: What was said? 

THE WITNESS: He said, “Morrissey, you are in 
violaticn of a union policy in passing out literature," 
and I told him"“what policy is that?" 

And he said, “It is posted on the board." 


I said it was an unsigned statement, it was an 


: edict handed down by the nationa’ office to silence 


opposition -- 
MR. MINA: I move to strike it. 
THE COURT: Wait a minute. If he said it -- 
THE WITNESS: I said it. 
THE COURT: -- I am going to allow it. 


You did say it to Mr. Sovel? 
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THE WITNESS: Yes, I said it. 

THE COURT: And to the other gentlemen who were 
present? 

THE WITNESS: They were all there. 


I said it was an edict handed down by the | 
national office, there was no such policy, that I was | 


a member of this union before most of them national officers 
up there, I was a member of the union for longer than that | 
time, I am an ex-official of that union, I know that | 
policy was never adopted by the membership, it was — 
that appeared only since I attempted to pass this resolution | 
in the Port of New York, which is what these leaflets | 
are all about. 
With that, he said,"“Well you are also violating 
a State law." i 
Oh, incidentally, I told him, "If I am violating 
union policy, you or any member can bring me up on 
charges under the constitution, you are free to do that,” | 
and * invited them. 
He said then, “You are also violating a State 
law." 
I said, "“If:i'm doing that, you can call the 
police and have me arrested." 


Q Did I understand -- 
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THE COURT: Wait a minute. 
Does that finish the conversation? 
THE WITNESS: Yes. 
THE COURT: Very well. Next question. 
Q Did I understand you to say that that was an 
unsigned statement? 
A And undated. 
Q Was it signed? 
A By Shannon Wall, yes. 
MR. MCINERNEY: Mark this for identification, 
please. 
(Plaintiff's Exhibit No. 4 was marked for 
identification.) 
A Yes, that's a copy of the statement. 
Q Let me ask you the question first. 
Is that the statement that Mr. Sovel called 
your attention to? 
A I'd better check it again. 
Yes, it is. 


MR. MCINERNEY: I offer it in evidence. 


THE ‘OURT: This statement was -~sted, was 4¢, 


in the hall? 


THE WITNESS: Yes, your Honor, it was. 


THE COURT: On July 1, 1971? 
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THE WITNESS: It was posted on the day that we 
had this thing with Mr. -- I had this thing with the 
attorney, Mr. Sovel, which I think was the 27th. 

THE COURT: May 27th? 

THE WITNESS: Yes. 

THE COURT: I see. All right. 

MR. MINA: There is no objection, your Honor. 

THE COURT: Very well. 

THE WITNESS: He pointed cut to me -- 

THE COURT: We will now see. 

MR. BERGADANO: No objection, your Honor. 

THE COURT: Plaintiff's Exhibit 4 for iden- 
tification will be received, there being no objection. 

(Plaintiff's Exhibit No. 4 for identification 


was received in evidence.) 


. 


Q On that date, were you familiar with the union 
policy? 

A Yes. 

Q Did that notice accurately reflect the union 
policy? 


MR. MINA: Objection. 
MR. BERGADANO: Objection. 
THE COURT: Sustained. 


(@] Between May 27th and July 1, 1971,did you pass 
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out literature in the hall? 
A Yes, almost daily. 
Q And did anyone object to your passing out 
literature in the hall on those days? 
A No, no. 
Q Now let us return to July l, 1971. 
THE COURT: I think this would be a gooce time 
for us to take our break, it being five after 3:00. 
Ladies and gentlemen, we will take a ten-minute 
recess and begin promptly at 3:15. 
Please do not discuss the case among yourselves, 
keep an open mind on all facets of the case, draw no 


conclusions whatsoever from what you have heard sc far. 


The jury is excused and may return in ten minutes. 


(Recess) 
(In open cour‘:; jury nresent) 
DIRECT EXAMINATION CONTINUED 
BY MR. McCINERNEY: 
Q That takes us to July 1, 1971. 
Will you tell us what happened on July 1, (1971, 
. Morrissey? 
? On July 1, 1971 -- 
THE COURT: You testified at least in part on 


this. 
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You told us you arrived at the union hall at 


about 11:00 o'clock, you were passing cut leaflets and you 


were approached by Mr. Nimmo, 
Why don*t you pick it up at that point? 
THE WITNESS: Yes. 

A Mr. Nimmo tole me that he was instructed by his 
boss, Mr. Snow, to inform me that if I didn't stop 
passing out literature in the hall I was going to be 
arrested. 

I said, “Yeah, okay, James," and I ignored it. 
Probably forty-five minutes or in hc later, 
four policemen entered the building. Two wf tiem came 
over to me. One os them asked me if I was “ rrissey. 
I said, “Yes." 


He said, “We were just called down. We were 


told tc tell you to stop passing out literature in the union 


hall or we will arrest you." 


I told them, "On what charge?" 


He didn't -- he seemed confused. He didn't give 


me a charge. 
I pointed out to him at that point that there 
must be some mistake, that I was a member of th‘ union 


for 30-some-odd years, I was a full book memeber, I had 


every right to be in the hall, I had a Pirst Amenanent 
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right to pass cit the pamphlets here, and with that the 
arrival of the police in the building created a little 
gathering -- 

MR. MINA: Objection. 

MR. BERGADANO: Objection. 

THE COURT: Yes, 

A Well, with that, Mr. Nimmo suggested to the 
policemen that maybe we should go up on the fourth floor 
and straighten this out with Mr. Snow. 

He said, “All right,let's try that. Let's do 
that." 

We all went up and when I arrived at Mr. Snow's 
office, I noticed the other two policeme:. who originally 
came in with the other two were up there, and as we came 
in I said to Snow, I said, “Look, Charlie," I says, "What's 
this all about?" 

I says, “This can't be for real.” 

So, with that, he just ignored what I said 
and he called in the policeman who had me, who took me 
up, and he says, "Come into my office. I want to show you 
something in the book... 

So they went ginto this inner office, closed 
the door, and five minttes later, approximately, they came 


out and Mr. Snow said that Nimmo will be the complainant 


‘ 
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| 
in this, and the officer again asked me if I wes going | 
to continue to distribute leaflets. | 
I said, "If I can't be shown I'm not violating | 
the law, yes, because I have a right to." | 
He says, “Okay, let's go. We are going down 


to the station house and book you." 


So we went down to the shipping floor. When 
I got outside there were three police cars there | 
with two more police, .nd it was very embarrassing -- 

MR. MINA: Objection, your Honor, 


THE COURT: I will let it stand. He said it 


A I was taken out and -- in the beginning when 
he said he was going to make the arrest, one of the 


officers made an attempt to put handcuffs on me end the othe 
one said, "I don't think it will be necessary." 


| 
| 
all right. | 
We went down to the car and went to the 
Sixth Precinct at Charles Street, and there I asked | 
permission to <all my wife, which I did. I don't recall | 
whether I called my lawyer or she culled him. | 
Then I got a call from -- my wife had contacted 
other people and I got a call from Mel Wulf, the general 


counsel for American Civil Liberties Union, and Paul 


| 
Chivney -- | 
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MR. BERGADANO: Objection. 
THE COURT: You received some telephone calls 
at the precinct. You were taking these calls? | 
THE WITNESS: Yes. 
THE COURT: You were permitted to take them? 
THE WITNESS: Yes. 
THE COURT: Very well. 
A I got a call from Michael Armstrong. 
THE COURT: All right. That is another gentleman, | 
fine. 
You got “hree calls there so far. Who else 
called you there? | 


THE WITNESS: ‘My lawyer. 


THE COURT: Four calls; all right. 

Then what happened? | 

THE WITNESS: And -~ well, I was questioned by 
the arresting officer. There were forms to fill out. 

I was asked -- I'm not quite clear if I was going 
to be -- there was a bond, or I weuld be released in | 
custody of someone who -- | 

MR.MINA: Your Honor, I object. | 

MR. BERGADANO: Can we simply have a statement | 
from the witness as to what happened, not what went on in ) 


his mind? 
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THE COURT: Yes. 

I ti ink now you reached the point where you 
were being questioned by the arresting officer. 

THE WITNESS: Yes. 

THE COURT: Then what happened after he asked 
you some questions? Were you taken somewhere? 

THE WITNESS: Well, I was in this inner office 
and he was typing up this report and -- I find it hard to 
recall what happened that day. I was very upset and I was 
confused and it was a trying situation -- experience. 

I’m not even sure bh +» long I was there. It was 
probably a couple of hours, maybe longer. But I finally 
left and I honestly don't recall if I eons to my lawyer's 
office or if I went home or where I went. 

Q Thereafer, did you appear in court? 

A Yes. 

Q What day did you first appear in court? 
A I don't recall the date. 

THE COURT: Was it a day or two or three after- 
wards? 

THE WITNESS: No, no. It was probably a week 
later, ten day~ later. 


A Oh, they did give me this -- they gave me this 


notice of some kind that I was to appear for an arraignment, 
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and that sometime later, maybe a week or ten days later, 


we appeared in court, yes. 


Q 


A 


On the date you appeared in court, what happened? 


Well, the charges were thrown out by the judge. 
MR. BERGADANO: Objection, your Honor 

I know there was -- 

MR. BERGADANO: Excuse me, Mr. Morrissey. 


There is an official record made in the court 


as to what occurred that day, and I believe, your Honor, 


that would be the best evidence of what occurred, not 


what this witness’ conclusions of what occurred are. 


THE COURT: If there is a record, certainly it 


will be the best evidence. The jury heard what this 


witness has said. I am going to let it stand. 


Next question. 

Did you suffer damages as a result of this -- 
THE COURT: Sustained. 

MR. MINA: Objection. 

What expenses did you suffer, Mr. Morrissey? 
THE COURT: What expenses did you incur? 

THE WITNESS: Well, I incurred a legal bill. 
THE COURT: How much? 

THE WITNESS: A thousand dollars. 


I lost employment. 
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Q How much time did you lose from your employment? 
A A couple of weeks. 


MR. MINA: Excuse me, your Honor. I am afraid 
I didn't hear the er. 

THE COURr: Lost employment. 

"How much time did you lose?" "A couple of 
weeks." 

MR. MINA: Thank you, your Honor. 

Q What is your average weekly income or what 
was it at that time? 

MR. BERGADANO: Your Honor, I must object as 
to this, because we have a broad statement he lost 
employment. This gentleman is a seaman. I «n't think he 
testified he works every day of the year. It's not 
1 9:00 to 5:00 jcb on a five-day-a-week basis. That is a 
rather broad statement. 

THE COURT: That is a matter that you can go into 
on cross-examination if counsel for the plaintiff does not 
specify now what the facts were, which I thi ik he should 
do. 

You say you lost employment? 

THE WITNESS: Yes. 

THE COURT: Had you been working up to July l, 


1971? 
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THE WITNESS: No, no, I was ashore. 

THE COURT: What employment did you lose subse- 
quent to July lst? 

THE WITNESS: You see, this incident prevented 
my reshipp‘ag. 

I have a steady jcb; I havc one ship. I have 
been on that one ship for the last four years and I was 
off this ship at the time on a medical, but I was fit 
for duty and ready to go back to work when this thina 
happened, and it prevented my going back to work. 

MR. BERGADA ”: Excuse me, your Honor, I object. 
He said he was off a ship on medical, he was on shore 
leave, and he «=rsonally says he was ready to go back, 
und I think that is for medical evidence. 

THE COURT: I suggest that this is a subject 
that you can bring out. 

MR. BERGADANO: Thank you, your Honor. 

THE COURT: i think it is appropriate cross- 
examination. 

In any event, it is your testmony that this 
incident prevented you from returning *“o sea for "a 
couple of weeks"; is that r jyht? 


THE WITNESS: Yes. Offhand, I really don't 


recall. 
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THE COURT: I'm sorry? 


THE WITNESS: Offhand, I really don't recall 


the actual amount of time, but we have records, I'm sure, 


someplace 


Q 


A 


daughter, 


ever been 


A 


to anyrne. 


yoru wife’ 


remark of 


to support it. 

How old are you, Mr. Morrissey? 

I'm fifty-nine. 

Are yo" married? 

Yes. 

I -- I have been married twice. I have a 

who is thirt' years old. I have a grandchild. 
Neither my former wife or my present wife have 
Trotskyites or communists -- 

MR. MINA: Objection. 

Mr. Curran accused my wife of being so. 


THE COURT: Please, sir, that is not responsive 


At the moment there is no pending question as to 


s or wives' politics. 
MR. MCINERNEY: All right, your Honor. 
THE COURT: The jury will disregard the 


the witness. 


Remarks by witnesses are supposed to be in answer 


to questions. Since there was no pending question, the 


jury will 


disregard the remark. 
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You may proceed, Counsel. 
Q Are you familiar wisn the national organ of the 
NMU7 


A Yes. 


MR. MCINERNEY: I would ask that this Page 24 in 


the NMU Pilot, July 1966, Page 24, be marked for 
identification. 

(Plaintiff's Exh:i:it No. 5 was marked for 
identific ition.) 

Q I show you Plaintiff's Exhibit 5 for idun- 
tification, and I ask you, is that the official organ 
of the National Maritime Union, The Pilot? 

A Yes. This is the NMU Pilot for July 1966. 

MR. MCINERNEY: I offer this page in evidence. 

MR.MINA: Objection, your Honor; totally 
irrelevant to this cause of action. 

MR. BERGADANO: And objection on behalf of my 
clients, your Honor, certainly. 

THE COURT: Which page is it? 

MR. McINERNEY: Your Honor, I might call your 
attention to it (indicating). 

THE COURT: This is the election that was set 
aside, isn't it? 


MR. MCINERNEY: That's right, your Hone::. But 
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I am offering it for what they say about Mr. Morrissey 
there. That is published to the entire membership. 

MR. BERGADANO: If your Honor please, may I 
ask whether this is being offered against my clients as 
well? Because if it is, I most emphatically object. 

MR. MCINERNEY: No, your Honor, I offer it 
just against the other defendants. 

As a matter of fact, I don't offer it aaainst 
Mr. Nimmo or Mr. Snow, either, just Curran, Wall and the 
NMU. They were present at that meeting, your Honor; I 
call your attenticn to that. 

MR. MINA: Your Honor -- 

THE COURT: Please, please, please. 

It is not being offered against any of the 
other defendants? 

MR. MCINERNEY: No, your Honor. 

THE COURT: I will speak with <ounsel at the 
side bar. 

(At the side bar) 

THE COURT: I gather that this is being offered 
by the plaintiff against the three defendants whom you 
have indicated. 

MR. MCINERNEY: Yes, your Honor. 


THR COURT - To supn 
i : | 


the alleqations o£ malice; 
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- is that right? | 
3 MR. McINERNEY: That's right, your Honor. : 
4 | THE COURT: Show me exactly how this supports | 
5 | those allegations. 
6 MR. MCINERNEY: Well, your Honor, they accuse | 
7 him of having a prior conviction. | 
6 I am going to elicit from mr. Morrissey -- we | 
, have a file which was kept within the union, also. I am | 
10 | going to elecit from Mr. Morrissey that he was granted a : 
u ful? pardon on these charges, number one. | 
12 | THE COURT: Do you have a copy of the pardon? | 
13 | MR. MCINERNEY: Oh, yes, absolutely, your Honor. 

| 
u In addition to that, your Honor, I would say to : 
15 you that we have other materials which I haven't offered | 
16 because of your Honor's rulings which were published ‘in | 
v7 March, you see, just before the election. | 
18 This is March 9th. This other cning was sbeasticn 
19 | before the election. | 
20 You notice this came out after the election. | 
21 | This is July. It is the July issue of The Pilot. It is : 
2 July 1966. | 
2 | In the March campaign issue they say it had 
a already been put out in The Pilot. 1 have not gore into 
25 


that because of your Honor's rulings. There is no reason 


#5. 
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: to spread that to the entire membership except for malice. / 
3 | THE COURT: This is some five-plus yea13 before | 

y 4 | the event in question, and I must say as time passes you 
5 | have to weigh the thing more carefully. , 
6 ! Let me hear from Mr. Mina. | 
Ee MR. MCINERNEY: May I say one further thing, | 
8 | your Honor. | 
9 | In these relationships, time neither acts zo | 
10 mitigate the thing or to «:acerbate it. If the thing | 
1 is a continuous, just an overall argument after argument, | 
12 | year after year after year, it gets worse instead of 
13 | better, and I think that is what we have here. | 
! 
14 | If it were just something that happened on 
15 | July ist, it would be just something that they will say, 
16 well, it just happened inadvertently or by accident, but | 
7 | this is a long history. , 
18 | THE COURT: I will hear you, Mr. Mina. | 
19 | MR. MINA: We take the position that because of | 
20 | the time, this is absclutely irrelevant to this cause of | 
| 21 | action. 
| = | This suit is for malicious prosecution on | 
25 July 1, 1971. We certainly thing that the plaintiff 
. | 
2A is entitled to show malice in and around that time period, 
25 | but certainly ne to ao back to 1966. | 
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In addition, this, ‘n and of itself, shows no 
connection between the defendants thet the plaintiff is 
trying to connect it to, specifically Joseph Cur an and 
Shennon Wall. He has taken the position because he 
was the president and he the secretary-treasurer, they 
were responsible for it and acted with malice in putting 
this in. 

What that states is he was convicted of a crime, 
which he has admitted to. 

THE COURT: “his is being offered against Mr. 
Curran, Mr. Wall and the -nien; is that right? 

MR. MCINE!.NEY That's right, your Honor. 

THE COURT: Nobody else? 


MR. MCINERNEY: No, sir. 


THE COURT; And who are t he editors of The Pilot 


according to -- 

MR. BERGArANO: I believe that is on the first 
page. 

MR. MCINERNEY: If it is not in the first page, 
it is in the constitu‘ion, your Honor. I have it in the 
coustitution. It is the national office is the editcrial 
board of The Pilot and I have it in the deposition. 

MR. BERGADANO: I think your Honor has it on the 


contents page. Usually there is a listing of the editors 
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and so on. 

THE COURT: There is a listing here of the national 
officers and then another person is listed as editor. | 

MR. MINA: Yes, your Honor. 

As a matter of fact, before we get to it later | 
in the trial, we would respectfully point out while the 
Court is ruling on thi: that Mr. Curran has testified 
in several depositions that there were many, many articles 
that he never read and that they were not, in fact, editors. | 
It is merely a designation because they are national 
officers. 

THE COURT: I am prepared a. this point to admit | 
this against the union since it is an official union 
publication. 

Do you have any law to the effect that a union, 
an unincorporated association, cannot have malice as a 
matter of law? 

MR. BERGADANO: That is a good question. 

MR. MINA: That is a good question. 

I would certainly take the position that a 
union is made up of individuals, and if the allegation 
is that malice is to be attributed to the union, there 
must be a direct showing of malice on the part of the 


people to whom it would be attributed from. 
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~ } THE COURT: At this point, I am going to admit 
3 | this page against the NMU. 
4 | There is no support in the record as it exists 
5 | now that this was either ordered or approved by Mr. 
¢ | Cur 1 Or Mr. Wall, and under the circumstances, inasmuch 
7 | as this is an official union organ, I am going to admit 
‘ it, but only against the NMU. 
9 So your objection is overruled to the etent 
10 | you object on behalf of the NMU. In all other respects, 
il | it is sustained. 
12 | MR. BERGADANO: Thank you, your Honor. 
13 | MR. MINA: Thank you, your Honor. 
" (In open court} 
15 | THE COURT: Plaintiff's Exhibit No. 5 for 
16 identification is received only against the NMU. 
17 


| 

| 

| (Plaintiff's Exhibit No. 5 for identification 
18 was received in evidence.) 


MR. MCINERNEY: May I read that portion to the 
jury, your Honor, or shall I hand it to them? r 

THE COURT: If vou want to read it, you may 
read it. 


What counsel is reading now may be considered 


by you, ladies and gentlemen, only when you are considering 
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Maritime Union of America. 

MR. MINA: Your Honor, I respectfully request, 
to make it clear, that that means the union, because it is 
their official organ, and not against Mr. Curran and Mr. 
Wall, Mr. Nimmo and Mr. Snow. 

THE COURT: It is not being received, nor is it 
to be considered against any of the individual defendants. 
MR. BEKGADANO: Thank you, your Honor. 

MR. MINA: Thank you, your Honor. 

MR. MCINERNEY: These are minutes of the 
national office meeting March 1966. 

Present at the mecting, among others, Secretary- 
Treasurer Shannon J. Wall. 

The following is a complete list of candidates, 
and I will skip that portion of it. 

“James M. Morrissey, candidate for secretary~- 
treasurer, who had been notified that his candidacy was 
to be discussed, was called in and the following statement 
was read to him," and I quote: 

"The national office has reviewed the papers 
which you submitted in connection with your candidacy 
for the office of national secretary-treasurer. The 
national office has also been informed, both by yourself 


and through the Port of New York, that your answer to 
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Question 8 of the questionnaire and Question 7 of the 
bond application form were false in that you do have a 
prior conviction for armed robbery, which is 4 felony. 
Despite these misstatements, your name will appear on 

the ballot. However, these false statements in the papers 
create a serious question as to whether you have violated 
Article 10, Section 6 of the NMU constitution, which 
states ‘any member who submits false information as 

to his qualifications to run for office shall be charged 
with a violation of this constitution and tried in 
accordance with Article 21. If found guilty, he shall be 
expelled from membership.' 

"Accordingly, the national office, pursuant to 
its duties under the constitution, is giving this matter 
further study to determine whether charges should be filed 
against you. In the meantime, you will be permitted to 
be a candidate, but a full report will be given to the 
membership. 

“Mr. Morrissey stated in reply that he sent a 
letter explaining the items in question." 

DIRECT EXAMINATION CONTINUE) 
BY MR. MCINERNEY: 
Q Mr. Morrissey, at the national office meeting, 


did you ask that -- what did you-ask -- when you submitted 
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the letter? What did you say? 


A Well, I had mailed -- 
MR. MINA: Objection, your Honor. | 
THE COURT: Sustained. 
MR. MCINERNEY: Your Honor, he is speaking to the 
national office, which is comprised of Shannon Wall -- | 
MR. BERGADANO: Your Honor, I don't think it 
is proper for Mr. McInerney to testify. 
| THE COURT: No, that's correct. 
Next question. | 
MR. MCINERNEY: I have no further questions. 


THE COURT: Very well. 


We will proceed now to cross-examination, gentlemen. 
| 


MR. MINA: Thank you, your Honor. 
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CROSS EXAMINATION 
BY MR. MINA: 

Q Mr. Morrissey, is it your testimony that on 
May 27, 1971, you were passing out literature in and 
around the union hall? 

A Yes. 


As a matter of fact, on May 27, 1971, did 


you -nto the union hall with that literature? 
A Y4:¢. 
Q Could you tel] the jury, when you walk 


into the union hall, is there a special section for the 
master-at-arms? 
A There is a master-at-arms station right at 


the door as you go into the entrance, yes. 


Q Is he behind some type of a desk? 
A No. 
Q Is he standing right there by ‘he doors 


as you walk in? 

A Yes. 

Q So that on May 27th, you walked in with this 
literature that you told us about, is that correct? 

A Yes. 


Q And you distributed that in the union hall? 


Is that correct? 
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A Yes. - 
Q And on May 27, 1971, you were aware of the 


notice that was posted, which has been introduced into 
evidence and signed by Shannon Wall, is that correct? 

A I believe I testified that Mr. Sovel pointed 
it out to me, yes, 


MR. BERGADANO: Objection, your Honor. 


Q The question, Mr. Morrissey, is, were you 
aware -- 
THE COURT: Strike that. It is not responsive. 
Question. 
Q You were aware of that notice on May 27, 1971, 


is that correct? 
A Yes, I was. 

MR. MINA: Could I have that notice? 

THE COURT: That is Plaintiff's Exhibit 4 
in eivdence. 

MR. MINA: Yes, your Honor. 

Your Honor, may I request before doing any 
further questioning that the jury be allowed to see this 
einiint because I don't believe they have seen it yet? 

THE COURT: Yes. 

(Pause) 


THE COURT: You may proceed, Mr. Mina. 
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MR. MINA: Thank you, your Honor. 
Q On May 27, 1971, were you told by anyone 


that you would walk outside the building and distribute 


the literature? 


A Did I tell anyone? 

Q No. Were you told’ anyone? 

A I don't recall that. 

Q Were you aware of the fact that you could 


walk outside the building and distribute the literature? 

A Of course. 

Q And no one had stopped you from distributing 
literature outside the building, had they? 

A No, no. 

Q As a matter of fact, Mr. Morrissey, you knew 
that the designated area to distribute literature was 
outside the building, didn't you? 

A Designated? No, I was ot aware of any 
designated area. 

Q But nobody stopped you outside the building, 
is that correct? 

| A Nobody stopped me outside the building. 
Q You already testified, isn't it correct, 


that what you would do on many, many, many occasions 


was to stand outside the building and up to Seventh Avenue 
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| 
| 


rz 


gtjw 4 Morrissey-cross 
and hand the leaflets or pamphlets to the seamen as 
they would walk up the block? 
A Yes, I did that. 
Q When was the next time you went to the union 
hall with pamphlets after May 27, 19713 
A Well, it was most likely the following day 


Q As a matter of fact, isn't it correct that 


you went almost every day to hand out leaflets and pamphlets : 


e* the union hall? 

A During this period, yes. 

Q During this period, could you tell the jury 
what that period is that you are talking about? 

A This is the period that commenced on May 14th. 
At that time I had attempted to pass a resolution -- 

Q All right. Mr. Morrissey, just the period 
is what the question is. 

| The period? 

Q 2n you talked from May 1l4*h, are you saying 
yc. vere there almost every day from May 14th up until 
July lst, the date of the arrest? 

A 3 Yes, more or less, more or less. 

Q All right. 

As a matter of fact, you were at the union 


hall almost every day during that time period because you 
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were on a medical leave from the ship, weren't you? . 

A I was off on a medical leave, yes. 

Q Asa matter of fact, you weren't working for | 
that. whole period of approximately six or seven weeks 
before the arrest took place, isn't that correct? | 

A I was not working because I was on the | 
beach, yes, I was ashore. But whether I was fit for | 

duty at that point I don'* know. I don't recall. | 
Q You were on medizal leave at that time? 
A I was on medical leave, yes. 
Q So that form almost every day from May the 


14th on, you were handing out literature in and around 


A Yes. 


| 
| 
the union hall, is that correct? | 
Q Do you recall han iing out literature on May | 
28, 19717 
A The specifie date I don't recail, but I probably 
did because, as I say, I did this daily, pra *ically 
daily and I did on the 27th. I most likely did the 28th, 


ut I can't be that sure and say yes. 


Did you also do it on the weekends? 


All right. So that the only time you did 


r | it was Monday through Friday, is that correct? 


No. ‘The hall was closed. : 


~ 
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A When the hall was open, yes. 
Q And you did this for almost every day between 


May 14th and July list, 1971, is that correct? 
A Yes. 
Q All right. 
On those dates that you were at the union hall 
between May l4th a , let's say, June 30th, 1971, “id 
you on all of those occasions walk Lato the union hall 


and pass the master-at-arms? 


A And pass the master-at-arms? 
Q Yes. 
A Well, it was usually one there. Yes, I passed 


him 

Q And he saw you walk in with the leaflets, 
is that correct? 

A Yes. 

As a matter of fact, the first period -- 
the first people who had aske |! me for my leaflets were 
the master-at-arms so they could bring them up to the 
sixth floor, they said. They asked me for these. 

MR. MINA: I could move to strike that as 
not being responsive. 


THE COURT: Strike it. The jury will disregard 
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Q Mr. Morrissey, is it your testimony to this 
jury that for a period of approximately six or seven 
weeks you were going into the union hali ané distributing 
litera:ure in the building? 

A More or less, yes. 

Q Other than the date that you mentioned to 
us before, May 27th, when you said somebody said 
something to you about passing out literature on that 
date, did ybody stop you from pass’: ut literature 


during the next five or six weeks? 


A Anyone stop me? 

Q Yes, 

A No, 

Q Did anyone ask you to walk outside and start 


passing out the literature? 

A No. 

Q So that as a matter of fact, for a period 
of five or six weeks, despite the fact that you knew that 
there was a poster up and a notice stating you couldn't 
distribute in the hall, nobody called the police during 
that five or six weeks, did they? 

A No. 

Q It wasn't until July the lst, after you had 


been distributing literature against the notice that was 
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posted, that somebody finally said they were going to 


call the police if you didn't stop? 


A Ys8. 

Q Was the person that told you this Mr. Nimmo? 

A Well, the first person to tell me was Mr. 
Sovel. 

Q And did they ask you to stop passing it out 


in the hall pursuant to the notice and go and give it 


out outside? 


A Yes. 

Q Did you refuse? 

A Yes. 

Q Did they tell you at that point they were 


going to have to call the police if you reiused to get 


out of the building? 


A Yes. 

Q Did they then call the police? 

A Obviously. 

Q When the police arrived, did the police not 


then again tell you that if you went outside the building 
hens would be no arrest? 

A They told me if I didn't stop distributing 
inside the building that they had gotten a complaint 


to have be arrested. 
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Q And, again, you refused to go outside the 
building to give out the literature, is that correct? 

A After asking the police under what section 
of the law I was violating the law, yes. If they could 
show me that I said I would stop. 

Q Was it at that point, Mr. Morrissey, that 
you were finally arrested by the police and taken to the 
snore Street Station? 

A It was after I was taken up to Mr. Snow's 
office and Mr. Snow called this police officer in to show 
him something in the book. 

MR. BERGADANO: Your Honor, I must object 
to this, unless he was present and he does not say he 
was present, he says the police officer went into the 
office with somebody else and showed him something. 

THE COURT: He did say something to the 
efi ct that Mr. Snow spoke to the office in his presence 
and said, “Come into my office and I will show you some- 
thing in the Sook.” 

‘nat is what I recall. That I will let 
stand. 

MR. BERGADANO: What book and what --~- 

THE COURT: We don't have any idea what book, 


the jury does not have any idea what hook, the Court does 
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2 not have any idea what book. 
3 MR. BERGADANO: Thank you, your Honor. 
5 4 Q Following the time that you were in Mr. Snow's 
5 office and then you came down with the police, did you | 
6 then go to the Charles Street Station? | b 
7 A Yes. 
8 | Q Isn't it a fact, Mr. Morrissey, that you | 
9 were not handcuffed? | 
10 A Yes. 
ll Q Isn't it a fact, Mr. Morrissey, that you | : 
12 were not fingerprinted? 
13 A I «n't believe I was. I don't recall what | 
14 happened that day. It dis wane muddled. 
15 Q Isn't it a fact, Mr. Morrissey, that you were 
16 not photographed? | 
17 A I don’t recall that, either. 
18 Q Isn't it a fact, Mr. Morrissey, that what i 
19 they did was give’ you a summons, something like a parking 
20 ticket, and ask you to come back to the court for your 
21 arraignment? 
a A I was given a summons to appear in court at 
; 25 a future date. 
A Q All right. And between the time that you 
25 were given that summons in the precinct and the time thet 
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you came back to appear in court, were you in a courthouse 


as a result of this incident for any reason between that 


time? 
A I believe I was in the courthouse twice. 
Q What was that for? 
A Once for the arraignment and then the trial. 
Q So that the total amount of time that you 


put in was to come back for the arraignment on or about 
the 13th of July and then for the trial on or about | 
the 20th of July, is that correct? 

A I'm not sure of the dates. 

Q Isn't it a fact that at the arraignment one 
of the twe charges was dismissed or dropped? 

A One of the two -- yes, was dismissed. 

Q And that on the second date that you came 
back , the second one was dropped because of whatever 
the legal proceedings? 

A It was dismissed. 

Q All right. 

Could you tell the Court and the jury, how 
much time did you spend in court on July the 20th, the 
day that the charges were dismissed? 


A Well, I know. it was pretty lengthy because 


we had to go from one court to another. There was some 
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kind of a mixup and the Judge had to move everything up 
to another floor. 
It may have been a few hours. I don't recall 
exactly. 
Q And could you tell us; how much time you spent 


in court on the date of the arraignment? 


A I don't recall. It wasn't -- a few hours, 
probably. 
Q On the date of the arrest, I believe you 


testified that you were in the police station for a 


couple of hours, is that correct? 


A At least that, yes. 

Q Could it have been 30 or 45 minutes? 

A Oh, it had to be longer than that. 

Q Was the police officer that brought you in 


with you while you were filling out the forms? 
A He filled the form or*. I only answered 


his questions. Yes, I had to be with him, 


Q And did you leave with him? 

A Leave with him? 

Q Yes. 

A Leave the building, leave the police station? 


Yes. 


2) 


A I don't believe so. No, 
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2 Q Did you leave with either of the police | 
3 officers? | | 
4 A Leave the police station? | | 
5 Q Yes. | 
6 A No. 
7 Q Is it your testimony that they left 
8 you in the police station .1d went out of the building? | 
. A I jon't know where they went, but I know at | 
10 | one point I was released with this summons to appear at | 
li a future date after having talked -- after my lawyer | | 
12 having talked with them over the phone. 
13 Q And your lawyer at that point was Mr. 
14 McInerney, is that correct? 
A Yes. | 
Q Did you call Mr. McInerney immediately following | 
17 the arrest? 
A I'm not sure whether I called or my wife 
19 called him, but I do know he called me. 
20 Q Had you indicated to Mr. McInerney at any 
21 point before the arrest that there was a possibility you | 
22 were going to be arrested? | | 
23 A No, sir. I never dreamed I was going to be 
aA arrested. 
25 Q You stated before that legal fees were $1,000, 
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correct? 


Yes. 

Were chose for Mr. McInerney? 

Yes. 

Were those for the three -- 

Well, for the firm of Ducr & Taylor. 
Have you ever paid that bill? 

No, not yet. 

Have you ever been sued for it? 

Not yet. 


Could you tell us to the best of your recol- 


when after July lst, 1971 you next returned to 


It must have been within a month. I don't 


really. 


Could it have been in August? 
Pardon? 

Could it have been in August? 

July, August -- it could have been. 


Just to make one point, Mr. Morrissey, you 


said you arrived at the union hall at about 11:00 o'clock 


on July lst, 1971, is that correct? 


A 


Q 


Yes. 


For how long a period of time were you in the 
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2 union hall before the police actually came and took you 
to the precinct? | 
4 jj A Well, it must have been a couple of hours. 

5 Q So it was for a couple of hours that you were 
distributing the literature, is that correct? 


How much time elapsed between -- 


Excuse me -- 


9 THE COURT: I don't think there was an ' 
10 answer to the last question, counsel. | 
11 | a You say a couple of hours distributing | 
12 | literature. It took me probably 15 minutes to distribute | 
12 the literature in the hall. I would be talking with 

14 | members and if a member cume in he may come over and 

% + -=3k tor a copy or I would see him and go over and hand 

16 him one. 

7 The actual distribution of the literature 


was probably 15 minutes. 


| 
! 
| 
takes to hand it out. : 
| 


19 Q I don't want you to think how long it actually 
2} At what time did somebody first say something 
a to you that day about going outside to distribute the 

2 literature? 

aA A Well, it was shortly after I come into the 

B hall, and that was by Nimmo. 


t 
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2 Q So that if tne police arrived after 1:00 
3 o'clock, it is your test. »ony to this jury, is it not, 
% 4 that it was a period of almost two hours that they were 
5 asking you to leave before the police came? 
6 A An hour anyway, yes. 
7 | I had been asked one time probably an hour 
8 | before they arrived. 
9 | MR. MINA: I have no further questions, 
10 your HOnor. 
ll CROSS EXAMINATION 
XX 12 BY MR. BERGADANO: 
13 Q Mr. Morrissey, how long have you known my 
14 | client, Chuck Sovel, approximately? 
15 | A Approximately? 
16 Probably ten years. 
17 Q You knew him for a long time before you 
8 ever spoke to him about this whole business? 
19 A Actually, when you say know him. I know who 
20 he is. 
21 Q You knew of him? 
| at A I mean, we don't have any kind of -- any 
Py 23 contacts unless it is in a case like this. 
2 Q You are not social friends? 
3 A No. Social? No. 


6YA 


27, 1971, you knew he was talking to you as one of the 


re; ld 
1 gtjw 17 isiatinbeycenete 
2 Q You knew he was one of the lawyers for the 
3 union, iit? 
4 A Yes. 
5 Q And when he spoke to you, as you say, on May 
| 
7 lawyers for the union, right? | 
$i A Yes, I did. | 
9 Q And on that day,even before Chuck showed you | 
10 the sign, had you seen it, the notice? | 
11 A I may have. I may have. 
12 Q In fact, you saw it -- 
13 A I can't remember the specific time, but I 
14 probably did because I was aware of the fact that this 
15 thing come on the scene all of a sudden when we attempted | 
to pass this resolution, which was on the 14th. 
"7 MR. BERGADANO: Your Honor, I move to strike. | 
THE COURT: Strike it. | 
» It is not responsive. 
2 Let us hear the question and try to answer 
21 the question asked. 
a Q In fact, Mr. Mo~rissey, you knew about that 
vA) sign not long after this whole business of this new 
2 election started, after you started passing out the 
5 literature? 
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A The new election, | 
Q Well, in the May, June, July busi~ se .sat : 
was going ui. during that year. 
A This was not an election. This was not an 


election. This was when we attempted to pass the resolution 
Q But when this whole business started in 1971, 


shortly after you st .ted distributing your literature, 


you were aware that that notice was put up. 
A Right, yes. 
Q And you kept passing out your literature in 


the hiring .11 portion of the union headquarters? 


—_— ——-- --- - — ne 


AK . Yes. 
Q Knowing the sign was ther? 

A Knowing the sign was there. 

Q And Jerry Nimmo or some of the other master- 


at-arms had told you, in effect, “Cut it out, please go 
outside, the sign's up, you shouldn't do it," right? 

A Yes, they told me that. 

Q They had told you that before? In fact, 
they told you several times on more than one occasion: , 
right? 

A Yes. 

Q So that when Mr. Sovel came down, as you say, 


with all those other fellows on May 27th, he was not the 


[386A 
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first one to tell you about that? 


3 A I seem to recall that the first one to poi‘t 
this out to me specifically, and I recall this clearly, 
5 him pointing to it and saying, "There is a posted 
6 notice on the board and it pertains to policy,“ «ords | 
to that effect, and I read it. | 
8 Q You had been told by some of the masters-at- | 
arms before that occasion -- | 
10 A I probably had been, yes. 
11 Q You had been? Did they pick you out specially? 
12 A Did they pick me out specially for what? | 
I don't understand what you mean. | 
4 Q All right. I will withdraw that. We will | 
15 get around to it another way. | 
16 ‘1 May 27th of 1971, that was in the afternoon, 
7 sir, was it, when Mr. Sovel and the other people came 
18 down and talked to you in the union hall? | 
19 A It was sometime in the afternoon, éarly 
20 afternoon probably. | 
21 Q Sometime in the afternoon? 
2 A Yes. 
23 Q And this was after, during the same day that 
a Jimmy Nimmo or one of the other masters-at-arms asked you 
ys) or told you not to pass out the literature because of 


— 
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the notice on the wall? 
A Yes, yes. 
Q Do you remember, sir, who was present at the 


time that Chuck Sovel came and spoke to you that day? 


A Yes * 
Q Please tell us. 
A There was Labaczewski, the port agent; there 


was Pete Boker, vice-president, there was Ed Pogor, who 
was relieving Snow, who was sick, as security chief; there 
was Mr. Sovel. There were a number of different masters- 
at-arms whose names I don't recall. There was the master- 
at-arms in the front door who originally called and was 
speaking on the phone to someone. 

AsI say, I don't recall his name, but I could 
get it, I know it. I know him. He's still there. And 
many others. 

Q On that day, this is back on May 27, 1971, 
you said earlier that Chuck Sovel said to you that you 
are passing out of the literature in the union hall was 
a violecion of union policy and he pointed out the sign, 
right? 

A Yes. 

Q Is that correct? 


A Yes. 


(38A 
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2 Q And you say he also said that you were violating 


the state law and if you continued to pass the literature 


that he would have to call the police and have you arrested, | 


5 right? | 
6 | A Yes. | 
7 Q Were you arrested on May 27th? | 
8 A No. : 
9 Q Were you arrested at any time between May | 
10 27th and July lst for passing out literature? | 
11 A No. | 
12 Q So you just, in effect, sir, ignorec what | 
ho you were told and kept up passing out literaturefrom the 
14 27th and, in fact, from the 14th for about six weeks 
15 up until July lst,right? 
16 A Ignored what I was told? 
i Q They said they -- 
18 A By the union attorney? 
I ignored -- 
20 ee By the masters-at-arms, by Mr. Sovel on one 
21 occasion? 
2 , A Yes. 
23 Q Did anybody else tell you? 
| 
25 recall? 


A Other thanMr. Sovel and the MAS's? I don't 
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Q You said Mr, Sovel told you once on May 27th. 
A Yes. . 
Q You said that the masters-at-arms told you 


before that and after that, right? 

A Yes. 

Q And you continued to pass out the literature 
in the hiring hall portion of the union building? 

A Yes, I did. | 

Q And the only time you were rrested was on 
July lst, is that right? 

A I was only arrested one time. 

Q Mr. Sovel didn't have you arrested? I mean, 
he wasn't there and called the cops, was he? 

A I don't know that. 

Q You don't know that. 

Was Mr. Sovel there physically the day you 


were arrested in your presence? 


A I don't recall that, either. 

Q You mean you don't know or he was not? 

A I don't know. 

Q You don't know? You don't remember if Mr. 


Sovel was there when you were arrested? 
A I'm not sure whether he was there or whether 


he was down at the station. I'm not sure of that, no. 


——— eee 
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In other words, you have no recollection -- 


I tell you, when I was arrested I was so fouled 
up and confused I don't remember what happened that day 
after this arrest happened. 
6 Q You remember there were four policemen. there, 


don't you? 


8 A Yes, before I was arrested. I didn't -- 


Q Excuse me, sir. 
And you remember tow policemen went upstairs 
with you, is that right? 


A Well, I discovered that after I got up there. 


12 

13 That's where they had gone, because they were there when | 
14 I got up there. 
15 Q Yes, sir. Please, Mr. Morrissey. | 
16 Do you remember as you testified earlier | 
17 there were four policemen there? | 
18 A Yes. | 
19 | 9] Four policemen showed up? 

20 A Right. 

21 Q And you said two policemen went upstairs 

22 with you? | 
23 A I said two policemen went upstairs with me. | 
2 Q Right. 

25 And when we got up there -- 
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Q Now, please. One step at a time. One step 
at a time. 


When you left, how many people were with you 
to go to the stationhouse? 
A This I don't recall, either. 


I was put in the police car and there were 


two police in the car. I don't know -- 


Q There were two cops and you in the car? 

A I'm not sure whether there was someone else 
in the seat with me. I < t recall that. 

Q And the stationhouse is what, five or six 


blocks away from the union hall? 

A Yes, it's in the area. 

Q It is over on Charles Street, it used to be, 
anyhow, over near Bleeker in the Village? 

A Yes. 

Q And the union hall was on 12th and 13th Street, 
at least it was at that time, and Seventh Avenue? 

A It was that precinct that had jurisdiction 
so it had to be close, in that area. 


Q It was about five or six blocks away? 


A Yes, 
Q The policemen took you down there and one of 


the officers, right, sat you down and asked you some 
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questions, is that correct? 


A Yes. 

Q You were never locked up? 

A Well, I couldn't attempt to get out of there 
without -- 

Q You were never locked up; yes or no? 

A Locked up? 

Q Yes. 

A I was not put behind bars and I heard the 
key. 

Q They didn't put you in a cell? 

A No. 

Q You sat down with the police officer, he asked 


you some questions, he filled out a form, is that correct? 
A Yes. 
Q You made some phone calls, you received some 
phone calls? 
A Yes. 
Q Of course, when you were talking on the 
phone, you couldn't talk to the police officer, you were 
hinting a conversation on the telephone? 


A Yes, sir. 


| 


Q And you had at least five telephone conversations 


while you were in the police station, right? You called 
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your wife? 
A 
Q 
A 
Q 


four calls. 


Morrissey-cross 


I called my wi *e. 
And you rece.ved at least four calls? 
Yes, because I recall -- 

That's all right. 


You received at least 


You had at least five telephone conversations 


while you were in the police station, right? 


A 


Q 


Q 


his name? 


Yes. I was being questioned -- 

And maybe more? 

I was being questioned, incidentally -- 
And maybe more, sir? 

Sir? 

And maybe more than five calls? 

I don't recall that. 

Back and forth. 

I don't recall that. 


I made only one outgoing call. 


And after the policeman -- do you remember 


You were there when we took his testimony 


before trial, weren't you? 


A 


Tuciarone. 


Q 


Yes. It was an Italian name. Torchiano or 


You were there the day we took his testimony, 
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your lawyer took his testimony in his office? You were 


there, right? 


A Yes. 


5 Q When he got finished asking you the questions, 


he filled out a summons and said, "This is a summons. 


You can leave now. Come back the day wun the summons." 


Rights? 


9 A Well, after there was a discussion with my 

10 attorney over the phone -- 
ll QO Yes or no? | 
12 A Yes, yes. 
13 | Q You were given a so-called Vera summons? | 
14 A Yes. | 
15 Q And it said you had to go to court on such | 
16 and such a day? 
17 A Something to that effect. | 
18 Q That was the end of that on that day? 
19 A For that day. | 
2 | Q You left and you were on your own? | 
21 | A Exactly. 
a Q And then you went about whatever business | 
2B you wanted to, right? 
aA A Yes. 
25 Q In fact, when you went up to Charlie Snow's | 
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office, you had a discussion, didn't you, with the police 
officers and Charlie Snow? 
A A discussion? 
| Q Yes, some conversation. 
You didn't stand there mute, you said your 
own mind and your own peace, didn't you? 
A Well, I remember when we entered the office -- 
Q Please, Mr. Morrissey. 


You talked when you went up there, didn't you? 


| A Yes. 
Q The police officer talked to you? 
| A Yes 
| Q You had a conversation with Charlie Snow? 
| A You can call it that. 
| Q Well, quote discussion? 
Q And at one point, you said, “If you want to 


arrest me," and you stuck your arms out, "go ahead,” or 


Q Did you? 


| words to that effect, didn't you? 
A I said that? No. 
Q You don't remember that? 


A Right. | 
y 
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2 | Q Incidentally, was Abe Freedman a part of the 
3 | group thit was there on the 27th of May, 1971? 
4 | A No. 
5 | Q Was A»e Freedman -- did you see Abe Freedman 
6 | at the union hall on July 1, 1971? 
1 | a 
8 | Q Did you see Abe Freedman at the police station 
9 tl on July lst? 
10 | A No, I did nct. 
11 : Q Did you see Abe Freedman in court the two 
12 | times you were there? 
13 : A NO, sir. 
14 | Q You know Abe Freedman? 
15 A Yes, sir. 
16 Q And you know who he is? 
17 | A Yes, sir. 
18 | Q He is one of the counsel to the union, is that 
19 right? 
20 A Yes, sir. 
21 Q In fact, you know that Abe Freedman's main 
2 office is down in Philadelphia, is that right? You know 
23 that? 
aA A I know he has a large staff here at the 
v5) NMU hall. 
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2 | MR. BERGADANO: I move to strike the answer | 
3 | as not being responsive. | 
y 4 THE COURT: Strike it. | 
5 | Q You know, don't you, sir, that Abe Freedman's : 

6 office is in Philadelphia? 
7 | A I believe it is, yes. | 
8 Q And do you know that he also lives down | 
9 there? | 
10 | A Yes, I know that. | 
ll | Q Okay. ' 
12 | MR. BERGADANO: Your Honor, I have no further | 
13 | questions of this witness at this time. | 
| 14 | MR, MC INERNEY: Your Honer, I have two or | 
15 | three questions I omitted. One was the pardon. | 
16 : THE COURT: I will let you cover it even | 
17 though you didn't cover it on your direct. | 
18 REDIRECT EXAMINATION | 
kx 19 BY MR, MC INERNEY: | 
20 | Q Did you receive a pardon from the State Board | 
21 | of Governors in Connecticut or the State Board of Pardons 
2 in Connecticut? | 

F 23 A Yes, I did. 

2A Q Was that for the offense you mentioned earlier? | 
25 A Yes. 
| 
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Q NO you have . = original of that pardon with 
you? 
A With me? Yes, I do. 
MR. MC INERNEY: I offer it in evidence. 


(Plaintiff's Exhibit No. 6 was marked for 
identification) 

THE COURT: Show it to counsel. 

MR. MINA: No objection, your Honor. 

MR. BERGADANO: I stand moot. I don't know 
if it is the official pardon or not, your Iionor, and I 
don't think it is relevant. 

THE COURT: Do you object? 

MR. BERGADANO: No, your Honor. 

THE COURT: Received, 

(Plaintiff's Exhibit No. 6 was received 


in evidence) 


| 


| 
Q And that pardon is for the charges you mentioned! 


on your direct testimony? 
A Yes. 
MR. BERGADANO: Objection, your Honor. It 
speaks for itself. 
THE COURT: There might be a question. He 


has now answered. I will let it stand. 


Q Have you ever been convicted of any other 


: AIA 


Morrissey-redirect 


ie) 
‘ag 

ws. 
= 

Ww 
Nh 


2 crime? 
3 | A No. 
4 | MR. MIP: : Your Honor, I realize we have an | 
| answer, but this whole line of questioning, this is not 
6 | a deformation action. It is totally irrelevant. 
7 | MR. BERGADANO: Your Honor, the defendant's 
8 | haven't charged him with any crime that he is talking 
9 | about. All these crimes are in his youth. We didn't 
10 bring it up, they brought it up. 
11 | iE COURT: He nas answered the question. 
12 | I will let the answer stand. 
13 | Anything else, counsei? 
4 Q On July lst, 1971, when you went to Mr. Snow's 
15 : office, were you given written specific charges? 
16 | A No. 
17 Q Were you given an opportunity to prepare a 
18 | defense? 
19 | A No. 
2 | MR. MINA: Objection. 
21 | MR. BERGADANO: He has answered it. i will 
2 let it stand. 
23 The jury has heard what happened. 
a Q What happened? Were you given a hearing? 
3 A No. 
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Were you given a hearing within the union? 


No. 


MR. 


MC INERNEY: No other questions. No 


further questions. 


MR . 


MINA: Just a few. 


RECROSS EXAMINATION 


BY MR. MINA: 


Q 


Just to make one thing clear, Mr. Morrissey, 


on the date of the arrest you saw Mr. Nimmo and you saw 


Mr. Snow, is that correct? 


A 


) 


Yes. 


You 


are aware of the fact that Mr. Curran 


was in Florida that day, weren't you? 


A 


I was aware of the fact that -- I am not aware 


of that fact. 


your Honor. 


fou 


WO. 


Did 


No. 


Did 


No. 


MR. 


MR. 


were not? 


you see Mr. Wall that day? 


you see Mr. Curran that day? 


MINA: I have no further questions, 


BERGADANO: No further questions, your Honor. 
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THE COURT: You may step down, sir. . 


(Witness excused) 
THE COURT: I suggest in view of the time 
that we recess now. 


We will proceed tomorrow morning at 9:30 


Ladies and een ee you jo home this 
afternoon, I will admonish you, as I have previously, 
and on each time when we part, not to discuss the case 
among yourseives nor remain in the hearing of any other 
person wha might be discussing the case. 

In the event you snould read anything about 
the case, see anything about the case on television, 
hear anything about the case on radio, you are directed 
to report that matter to me at once as soon as we 
reconvene. 

Finally, you just heard one witness. There 
is more to come in this case I would suggest most 


strongly and direct that you keep an open n 1 all 


facets of the case until the entire case has been completed 


and given to you following my charge. 
The jury is excused. You are direc. d to 
reassemble in your jury room tomorrow morning at 9:30. 


Good night. 
(Adjournment taken *o April 15, 1975 at 9:30 a.m.) 
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JAMES M, MORRISSEY 


vs. 72 Civ. 2363 


NATIONAL MARITIME UNION 
OF AMERICA, et al. 


April 15, 1975 
9:30 a.m. 


Trial resumed. 


(In open court; jury present) 

THE COURT: We are getting a slightly late 
start. I have spent some time with counsel going over 
some legal matters. 

As you know, as the trial progresed 
yesterday, there were certain legal matters that were 
discussed at the side bar. Counsel were kind enough to 
bring several of them to my attention the first thing 
this morning and though we are going to continue to have 
side-bar conversations, I think we have taken care of 
several which would have interrupted the general flow of 
the trial. 

I know jurors who come here, particularly 


on their first time of jurv service, sort of wondered 


~ 
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about this business about objections which are made and 
sustained, they wonder if things are being kept from 
them. 

Let me just suggest this: 


We operate under the rules of evidence. The 


rules are inherited by us over a period of many, many 
years and they wre now codified in the Federal Rules of 
Evidence, but they require counsel to ask questions in 
certain ways. When you are counsel with your own witness 
on the stand, you are not supposed to lead that witness, 
that is, ask him everything up to yes or no, and yet when 
you are counsel on cro:s-examination you may lead a 
witness. 

This is just one example. 

You heard yesterday objection, leading. 

You may have thought, "Gee, when one fellow 
asked the question the Judge sustained it, when the 


other fellow asked the question, he did not." 


There are rules. There are rules on what 


we call hearsay and I am required to sustain objections 


which properly lie there. 
There are certain things called privileges. 
When those arise I am required to sustain objections. 


It is not to keep things from you, but the 
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time-tested theory of the thing is that this way the 
jury will receive a distilled version of the facts 
which will be from the point of view of the Court and 
counsel a basically reliable format and then within that 
format the jury makes its determination. 

At times you may be sitting there wanting 
to ask a saiiiabaaia yourself and you wonder why counsel 
doesn't ask the question or counsel didn't ask the 
question. There is usually a pretty good reason. 

My suggestion to you, as it is to all of 
our jurors here, is to continue to pay the strict attention 
that you have yesterday and you will see the facts 
presented by these very competent counsel and we will have 
a whole picture put before you by the time the case is 
ready to be given to you. 

You may proceed, Mr. McInerney. 

MR. MC INERNEY: Your Honor, yesterday you 


asked me for the record in Morrissey against Curran -- 


THE COURT: Someone asked for it. I'm not 
sure I did. 

MR. MC INERNEY: Here it is. I presented it 
to the Court. Here is the brief on appeal and here is the | 


record (indicating). 


THE COURT: Obviously what you handed up -- 
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have you marked it for identification? 


MR. MC INERNEY: Mark it for identification, 
please. 

THE COURT: Very well, let us mark it for 
identification. It is placed on the desk here in sight 


of the jury and it appears to be a very thick record. 


(Plaintiff's Exhibit No. 7 was marked for 


identification) 
MR. MC INERNEY: Your Honor, I am going to call 
Mr. Curran as a witness by deposition and I would ask 
that Mr. Chapman be permitted to read the answers as I 
ask the questions. 


THE COURT: You may do that. 


As I said yesterday, it is permissible to 
call witnesses in person or to read their depositions. 


In this case Mr. Joseph Curran's deposition 


will be read. The Court is to draw no conclusions from the 


fact that Mr. Curran is not here. You should listen 
carefully to the questions and the answers, you should 
weigh the testimony based on what you hear and, as I 
say, not draw any presumptions from the fact that the 
witness is not here himself. 

All right. We will proceed with the 


deposition of Mr. Curran. 
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Court, Mr. 


Honor. 


another court file somewhere. 


contain the transcript of any deposition. 


merely listen and the jury will do likewise. 


extra copy of Mr. 


be fine. 


Do you have a copy of the transcript for the 


McInerney ? 


MR. MC INERNEY: 


THE COURT: Just one moment. 


I have the court file here, 


If each counsel has a copy, the Court will 


MR. MINA: 


MR. MC INERNEY: 


THE COURT: 


You may proceed. 


MR. BERGADANO: 


Your Honor, 


Could Mr. 


I believe I have an 


Curran's deposition. 


If you do, Mr. 


there were two sessions, your Honor. 


MR. MC INERNEY: 


beginning on December 12, 1973. 


MR. BERGADANO: 


THE COURT: Yes. 


transcript in. front of me. 


Then I see that there was a continued 
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I filed the original, your 


unless there is 


It doesn't appear to 


Maybe that is the original. 


that will 


McInerney -- 


I am beginning at the 


Thank you, your Honor. 


I have the original 


gtr6a 
deposition, the second volume, on April 30, 1974. 
All right, you may proceed. 


BY MR. MC INERNEY: 


“9 What is your name? 

| Joseph Curran. 

*6 What is your address? 

"A 771 Northeast 33 Street, Boca Raton, Florida." 


Mark this for identification, please. It 
is referred to in the deposition as Exhibit l. 

(Plaintiff's Exhibit No. 8 was marked for 

identification) 
BY MR. MC INERNEY: 

"90 Mr. Curran, I show you Plaintiff's Exhibit 
for identification," which is now Plaintiff's Exhibit 
8 for identification. 

"I ask you, is that the copy of the presi- 
dent's report and president's proceeding of the 15th 
National Convention of the NMU, 1969? 

"A Yes." 

I offer it in evidence. 

MR. MINA: Objection, your Honor; no 
relevance whatsoever to this lawsuit. 

MR. MC INERNEY: Your Honor, I might call 
your attention to page 5 of the deposition, the first 
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question on the first two questions there. 

THE COURT: Do counsel have any objection to 
the reading of those two questions and answers in lieu 
of the offer of the exhibit? 

MR. MINA: Not at all, your Honor. 

There is one further objection we would make 
at this time. 

We would take the positior that at this point 
Mr. McInerney is attempting to get into a malice question 
and we would respectfully submit that no foundation has 
been laid in this case in anyway to connect Mr. Curran 
with the arrest of Mr. Morrissey on July 1, 1971. 

THE COURT: A man must try his case in his 
own way and if he does not connect up Mr. Curran with 
the acts which are the subject of this lawsuit, you may, 
at an appropriate time, make an application. 

I would suggest that his offer at the 
moment, in view of the state of the record, is being made 
as subject to connection. In the event he knows now 
that he is unable to connect it up, it would obviously 
put him in a very bad position relative to any other 
defendants once the Court is forced to strike some 
testimony which is in the record. 


But I must let an attorney try his case. 
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I would assume, counsel, tiat you are 
offering this evidence subject to its connection, is that 
right? 

MR. MC INERNEY: Yes. And I might call 
your Honor's attention to the fact that not only am I 


taking Mr. Curran's deposition as Mr. Curran, but I am 


taking Mr. Curran's deposition as the chief administrator, 


the president of the NMU, and I am offerins this 
deposition against the NMU as well as against Mr. Curran. 

THE COUR™: Very well. 

Counsel iias indicated, rather than you 
putting an entire report in evidence, which contains 
obviously considerable material, some germane and some 
not germane, he would not have any objection to your 
reading questions and answers which are contained in the 
deposition. 

If you chose to do that, fine. But what is 
your choice? 

MR. MC INERNEY: I will go right through 
the deposition, your Honor. 

THE COURT: All right, let's do that, then. 

MR. BERGADANO: Your Honor, may I have an 
instruction to the jury that until and unless anything 


in these depositions are connected with my clients, 
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2 | they are not binding on my clients. 
i 
$ | THE COURT: Yes. I think that is a fair 
¢ statement. 
S | There is a difference, I would suggest, 
¢ | between Mr. Curran being an individual defendant and 
‘ | being president of the defendant union on the one hand, 
. which we have been discussing in your presence, ladies | 
, and gentlemen, and the status, perhaps, of Mr. Freedman 
0 and Mr. Sovel, who were attorneys representing the union 
i at the times in question and who are also defendants in 
| 
2 | the case. 
a So we will all listen very carefully to see 
" the connections which are established. I would suggest 
| 
all of the evidence which is aboutto be introduced at 
” | least insofar as it relates to the individual defendants, 
4 that is Mr. Curran, Mr. Freedman and Mr. Sovel, using 
" them only as examples, is being taken subject to connec- | 
19 | tion. 
20 | The evidence is being offered against the 
a1 defendant National Maritime Union, because Mr. Curran, 
- ! as the plaintiff uses the expression, is the chief 
” | administrative officer. 
| BY MR. MC INERNEY: 
a "9 In your report, Mr. Curran, there is a section 


| 
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headed ‘The Dissidents. ' 

“AC the address you gave to the convention 
you said, 'The characters involved in this attack 
against the union are important in this regard not as 
individuals, they are important for what they represent 
and what they have tried to do to the union.' 

“What charac. . are you referring to? 
"A The dissidents. 
"0 Specifically, is Mr. Morrissey a dissident, 


in your eyes? 


"A Yes. 

"9a He is one of the characters youare referring 
to? 

"A Yes. 


"Q You go on to say, ‘It's true that the 
Landrum-Griffin Act provides alli the weapons necessary 
to harass, weaken and in some cases destroy unions, but 
it requires people inside unions to use those weapons 
or there have to be people inside the union who will let 
themselves be used by somebody who wants to use those 
weapons against their union.' 

“Are you referring to Mr. Morrissey there? 

"A I. am referring to all the characters that were 


in the union that were out to do a job on the union using 
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the Landrum-Griffin Act. It's Griffin, not Griffith. 


"9 Do you include Mr. Morrissey in that group? 

"A Yes. 

"0 You go on to say, ‘Therefore, in considering"-- | 
THE COURT: I don't think there is any 


answer to that question and would suggest if you want to 


continue you go down to tine 14. 


MR. MC INERNEY: I'm sorry, your Honor. 
Line 14: 
"9 Are you including Mr. Morrissey in that 
group? 
=e Yes. 
"Q You go on to say, ‘Our only purpose is to 


indicate the kind of people who get involved in this 
kind of situation.' 


“Is Mr. Morrissey one of the kind? 


"A Yes. 
"Q What kind are you referring to? 
"A Men that go out of their way to harass and 


use every device to destroy the union, to prevent it 
from operating, harass its officers, bring false charges 
against officers, disrupt meetings, make it impossible 
to conduct the union's business, interfere with 


negotiations for new contracts. 
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“9 On the next page you go on to say, ‘A 
dissident, in our book, is one who opposes for the sake 
of tearing down.' 

“Are you saying Mr. Morrissey opposes for 

the sake of tearing down? 

"A Yes. 

ad ° ‘One who opposes for the benefit of someone 


or something other than the mempership'? 


ad Yes. 
"0 Mr. Morrisey comes into that category? 
"A Yes. 
"0 ‘That, we submit, is the kind of union 
man Landrum-Griffin was meant to protect. It was not 


meant to protect the membership of any union or to 
strengthen any union's ability to do its job of serving 
its members. ' 

“Are yu saying Mr. Morrissey is bringing 


these suits for his own benefit and not for the benefit 


of the urion? Do you suggest that Mr. Morrissey is that 


kind of a union man? 


7a I made that speech. 

%¢ You are referring to Morrissey there? 
"A T made that speech. 

"Q I am asking you. 
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2 | 
“A I was not referring to Morrissey, I was 
3 
\ referring to a group. 
4 
| "0 Morrisey was in that group? 
5 |i 
| "A He could be. His activities could be. 
a 
"0 Did you say, Mr. Curran, ‘With all dirty 
7 
| tactics they were using, the complainants and their 
8 
battery of lawyers still found grounds on which to 
9 
| bring additional charges ayainst the union'? 
10 
uf" I remember saying what'is in the book. 
ll F - 
*6 What dirty tactics were you referring to? 
12 
"A Harassing, disrupting meetings, bringing 
13 || 
i false charges, refusing to allow officers to do their 
14 | 
I job, preventing people from doing their work, things like 
15 
| that. 
16 || 
"0 Mr. =< 
17 
i “2 Starting fights in the hiring hall. 
18 | 
i} "9 Mr. Morrissey was one of the complainants 
19 | ; 
you were referring to? 
20 | 
"A I don't remember. 
21 | 2 - | 
"6 He was a complainant before the Department of 
22 i 
u Labor, was he not? 
23 P 
es | Yes, he was. That was in 1966 you are 
“A : 
talking about now? 


"9 I am talking about what you said in 1969. 
| 
! 
| 
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2 "A 1966 was when he was a complainant, ‘66 or 
3 | +692 
\| 
$ t " In 1969 at this convention you said, ‘One 
suit after another was filed in court against the union 
. covering every phase of the operation of the union. ' 
: ! "Ts that right? 
. 4 sis I have to read it. I don't want you to read 
, | anything into my mouth. 
™ | "(Document handed to the witness) 
" | "A Yes." 
. | THE COURT: Let the record reflect that the 
\ 
« document is now Plaintiff's Exhibit 8 fur identification. 
u | MR. MQ “NERNEY: "On page 27 did you say 
" | ‘among the actions was one aimed at the coverage of 
l 
- ! certain non-elected officials under the NMU officers 
ile pension plan?' 
” "A Yes. 
" | "© Was it Mr. Morrissey who brought that action? 
» | "A Yes." 
i 
* 1 MR. MINA: Your Honor, at this point the 
2 | 
question I have is, “was it Mr. Morrissey who brought 
* | that action?” and the answer was listed here as no. 
| 
” } THE COURT: Tiat's correct. But I showed 
25 the witness the original in which the answer was changed 
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to yes with the initials J.c. 

MR. MINA: Fine. 

THE COURT: Let the record reflect that. 

I saw'that coming and to avoid the disruption 
I showed it to the witness and he adopted it. 

MR. MINA: The reason I bring it out is 
I don't think the correction was there on either of the 
copies. 

THE COURT: It may not have been on yours, 
but what I will do, since I have the original, is I will 
be nea~ the witness and will turn to kim with the 
original transcript so he can make the correct answer. 

If you at any point find some difference 
between his answers and what you have, if you wish to 
confer further with the Court, I will be more than happy 
to, but obviously we are all anxious that the jury have 
the questions and answers as finally determined. 

I think you are down to line 24, 

MR. MINA: Your Honor, I object to the 


reading of the next question on the grounds that it has no 


relevance to this lawsuit and will be severely prejudicial. 


MR. BERGADANO: And the following questoin 
as well, your Honor. 


THF COURT: One momer't, let me look at them. 
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(Pause) 

MR. MC INERNEY: I am not going to read the 
following question, your Honor, just the first question. 


THE COURT: Then you are obviously withdrawing 


your objection. 


MR. BERGADANO: I withdraw my objection. 

MR. MC INERNEY: Your Honor, I might point 
out -- 

THE COURT: I am going to permit the reading 


of the one question. Mr. Mina, you have your exception. 
BY MR. MC INERNEY: 

a 2 Did tnat action result in a judgment in favor 
of the union in the sum of $674,229.65? 

"A Yes." 

Your Honor, could I interrupt this reading 
now to ask the Court to instruct the jury that Mr. Curran 
is a hostile witness? 

THE COURT: Let me suggest this: 

In the context of this lawsuit, ladies and 
gentlemen, Mr. Curran is an adverse party from Mr. 
Morrissey. His deposit?ion was being conducted by mr. 
Morrissey's attorney, therefore, Mr. Morrissey's 
attorney was permitted to examine Mr. Curran as though 


he were under cross-examination here at the trial, that 
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is, he could lead him and he could ask him questions just 
as if he were conducting cruss-examination. That is the 
usual course when in pretrial deposition you are examining 
the other side in the lawsuit. 

The same situation would prevail in the 
event the defendants here were taking the deposition of 
Mr. Morrissey. 

MR. MC INERNEY: Thank you, your Honor. 

This is reading from page 12, line 6: 

a You went on on page 32, Mr. Curran, and you 
said, 'Then there were the communists. There could 
not have been any more organized, more ruthless, better 
trained enemy than the communists. They got a powerful 
hold on the union in the early years. When we moved to 
break that hold, they fought like tigers to hold it 
with their orders and their support coming from the 
National Communist Party and the Kremlin itself.'" 

MR. MINA: Your Honor, at this point, in 
regard to this whole line, I would again object because 
the time period, again, referred to is some five years 
before the ar~est, which is the subject of this lawsuit. 

THE COURT: Very well, overruled. 

MR. MC INERNEY: Continuing the quote: 


“'We defeated them after a tremendous 
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and the hangers on tried to move in and tried to tas 


their place. 


continuation of the earlier attacks on the NMU.' 


"*In many ways, the Curran compaign is a 


"Which Curran campaign were you referring to; 


Mr. Morrissey's campaign? 


ap | 
There was a 


°@ 


I was referring to the dissident campaign. 


group of them. 


Was Mr. Morrisey one of the dissidents you 


were referring to? 


"A 


" QO 


Yes. 


'We said at one of our conventions back 


in the early days that as long as the NMU kept moving 


forward we were going to have enemies, someone was going 


to try to stop us or destroy our influence. 


proven true 


were referri 
il A 
*6 


the five poi 


Over the years.' 


That has 


"Was Mr. Morrissey one of the groups you 


ng to there? 


Yes. 


Continuing, ‘In the case of the mariners and 


nters, it was shipowners who backed the 


attacks. The communists, of course, were out to use the 


union for the Kremlin's purposes. 
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others, politicians, gangsters, corrupt lawyers, 
opportunists of every description have at one time or 
another tried to get their hooks into the NMU or to 
damage the union in some way and, of course, there is a 
hostile viion group which feels any problems for NMU 


are good for them.' 


“Bre you referring to Morrissey's group when 


you talk about the hostile union group? 


xsl) There were several groups. 
"9 Was Morrissey's group one of then? 
"A Yes, he and his wife, his Trotskyite's 


wife is one of them. 


"0 You go on to say, ‘Any of these groups 


may be involved in the present opposition.' 


“When you talk about the present opposition, 


was Mr. Morrissey one of hte present opposition or Mr. 


Morrissey and his wife? 


"A Yes. Morrissey's wife was not a member of the 


union, she was a member of the teachers union. 


"¢ Morrissey himself was one of the present 


opposition, is that correct? 


ue’ Yes. 
"0 ‘The problem is a combination of several 
things. We know the official communist party 
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publications, formerly the Daily Worker, now the Daily 
World, said in its August 16, 1969 issue in an article 
blasting the president of the NMU that "Communist 
seamen and communist sympathizers have been part of 
the opposition." 
"*The article went on to talk about the 
"Potential force of this anti-Curran opposition."' 
“Was Mr. Morrissey included in that anti- 
Curran coalition that you were referring to there? 
"A I think his was a separate group. 
ad 9 Continuing quote, ‘We also had statements in 
the propaganda of the so-called dissidents indicating 
they are working for insurance interests, anxious to 
get hold of the NMU pension plan reserves.’ 
“Was Mr. Morrissey one of the dissidents 


you were referring to there? 


"A I don't know. 
°9 Further on --" 
THE COURT: Go down now, if you would, you 


will note there is no answer to any question short of 
the question asked on line 23. 
MR. MC INERNEY: Yes, your Honor. 
Beginning on line 23: 


od Was Mr. Morrissey one of the dissidents you 
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were referring to there? 
"A Yes. 


"© You go on to say, ‘In our past battles, tough 


and ruthless" -- 
THE COURT: You are skipping now because 


the question was never finished. 


BY MR. MC INERNEY: 


"Q -- as our opponents might be, there was a 
point where they had to accept the decision of the 
membership in an election or referendum or convention, 
the issues would come to a head, the membership would 
take its stand and that was it.' 

"Continuing the quote, ‘This time we have 
been through many such showdowns. The election was the 
key testimony, of course, the referendum on non-officer 
pension was another. The ratification of the deep 
sea contract was also made a test by these people.’ 

“When you say, ‘these people,' are you 
referring to Morrissey? 

"A I was referring to the dissidents. 

*9 Is Morrissey one of the dissidents you were 
referring to? 

"A He could have been." 


Skipping down to line 18 on page 17, your 
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2 Honor: 

3 | "QO Is the Pilot the official publication of 

4 | the union? 

5 ! "A Yes." 

6 | Skipping to page 18, iine 3, your Honor. 

7 | "Q What is the Pilot? 

| "A It's a house organ of the National Maritime 

9 Union." 
10 || Skipping to line 8: 
11 \ "0 Does the editorial board of the Filot consist 
12 | of the national office? 
13 || "A Yes. 
4 | "© What isthe national office of the NMU? 
15 | "A lt consists of the president, secretary- 
16 treasurer. 
17 | “What year's constitution have you got? 
18 || "9 Well, I have in my hand October 1972, but 
19 this particular provision of the constitution has not been 
20 changed, Mr. Curran.” 
a1 | MR. MINA: Objection. 
2 | THE COURT: Yes. I think that you ow to ad 
oll at this point your comment, Mr. McInerney, on line 2 
2A | MR. MC INERNEY: Line 20 of that page, yes, 
25 ! sir. 
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THE COURT: Page 18. F 
MR. MC INERNEY: "Has not been changed, Mr. 
Curran, between the years 1969 to 1972. 
"2 It consisted of a presidert, a secretary 


and six vice-presidents. 
"9 The editor of the Pilot is apointed by the 


National Office, is that correct, M-. Curran? 


"A Yes. 
"9 Were you the author from time to time of an 
article which appeared in the Pilot called 'Passing'" -- 
THE COURT: Wait, wait, because I have 


looked at the page and I do not see the answer. 
MR. MC INERNEY: The answer is on page 20, 
line 8, your Honor. 
THE COURT: I see it now. Go ahead. 
BY MR. MC INERNEY: 
"Q Were ,>u the author from time to time of 


an article which appeared in the Pilot called ‘Passing 


the Word'? 
"A Yes." 
Mark that for identification, please. 
(Plaintiff's Exhibit No. 9 was marked for 
identification) 


MR. MINA: Your Honor, obviously there is an 


SOUTHERN DISTRICT COURT REPORTERS US. COURTHOUSE 


to 


2 195A 


gtr24a 
objection to this. It is dated July-August 1971, 
which followed the arrest in this case. 


THE COURT: I will hear counsel at the side 


I noticed something in he transcript to the 
same effect. 

I think it would be conceded by you that this 
would have been published after July 1 at least, is that 
right, Mr. McInerney? 

MR. MC INERNEY: Yes. 

(At the side bar) 

MR. MC INERNEY: Judge, on the issue of 
malice, your Honor, I don't think that there is anything -- 
I don't think there is any time limitations backwards or 
forwards. 

Certainly if right after the arrest and 
discharge and somebody called somebody whatever they called 
him, I think that would be admissible. 

THE COURT: Let us first, before we grapple 
with that legal issue, see factually what you are 
pointing to. 

MR. MC INERNEY: It is all in passing the 
word. 


THE COURT: Here is the exhibit. I have it 
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in front of me. 

MR. MC INERNEY: It begins hece where I have 
it checked, your Honor. 

THE COURT: Let me look at it. 

I am looking at Plaintiff's Exhibit 9 for 
identification, page 4, an article called "Passing the 
Word." 

(Pause) 

THE COURT: Number o1.e, this does seem to be 
cumulative to the very substantial amount of evidence 
you have now placed before the jury about Mr. Curran's 


feelings toward the plaintiff prior to the arrest. 


Now you come in with similar material published, 


I would suggest, immediately after the arrest. There 
is no mention in the article of Mr. Morriss: as an 
individual, I recognize that. 

I think we have, first of all, a legal issue. 

You say that .n the issue of malice you can 
establish that my statements or acts both before and after 
the event in question. 

Do vou have any cases to support that 
proposition? 

MR. MC INERNEY: They are in my brief. I 


gave you -- I think that was reported to you in my 
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memorandum on the corpus juris secundum. 
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THE COURT: Here is a copy of vour trial 


brief if wu could just point out to the Court where the 


authority is and then I will ask the other side to address 


themselves to your argument (handing). 


MR. MC INERNEY: This is what I was referring 


to, your Honor, on page 10 of the trial brief. 


THE COURT: All right. 
(Pause) 
THE COURT: Is there anvthing else that you 


wish to point to? 


MR. MC INERNEY: Well, I don't have 


anything 


in the brief, your Honor, but I'm sure there is plenty 


of authority on it. I have to look it up. I didn't 


anticipate this because it is a question forward and 


backward. Unless there is a change -- if somebody could 


show there was a reconciliation inthe interim, that 


would be a different story. 

THE COURT: All right. Let me hear 
Mr. Mina. 

MR. MINA: Your Honor, on this basis 
to anything relating to any time period after the 

The basis tor this cause of action is 


grounds of malicious prosecution resulting in the 
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of Mr. Morrissey on July 1, 1971. If that maliciousness 
did exist, it had to exist before the arrest and be the 
reason for the arrest. Anything following that event 

has absolutely no relevancy to the cause of action that 
the plaintiff is suing for. 

THE COURT: Unless it was in the nature of 
an admission against inter.st where Mr. Cvrran, for 
example, would have said to somebody, “Well, I had that 
no-good Morrissey arrested because I hated his guts," or 
something like that. 

It would seem to me an admission such as 
that against the interest of the declarant would be 
admissible. 

I have some difficulty in agreeing with 
plaintiff's counsel that this after published 
material in the Pilot is admissible to show ‘hac there 
was malice at the time in question, which was July lst. 

We are conceding for the purpose of this 
arqument that this July-August 1971 publicaticn was 
published after the event in question. We are not talking 
about liable, we are talking about a malicious prosecution. 

I. would suggest in this the plaintiff can 
show that this publication was prepared and went to te 


printers befoer July lst. It should rn 2 permitted 
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in evidence. 

Also, I would add that the: material which Tf 
have read from the publication is essentially cumulati 
in nature. 

MR. MC INERNEY: Yes, your Honor, bu.. the 
more he says it, it shows -- 

THE COURT: How many times does he haveto 
say it if he says it after the event as before? 

MR. MC INERNEY: The more he shows it shows 
a continuous state of mind and it never changed. If they 
are going to show any evidence to te contrary, I will -- 

MR. MINA: Again at this point’ we will make a 
point I thin’ we made twice at the side bar and that 
certainly was made to the jury on opening: 

Mr. McInerney is now, it seems, adding and 
adding and adding to a record to show that there was no 
love lost between Mr. Curran and Mr. Morrissey. 

We have already admitted that and I think it 
really is an imposition on the jury and the Court's time 
te keep doing this. 

THE COURT: I would suqgest that there are 
a number ef reasons which prompt me to sustain vour 
objection. 


I will e: tlude the exhibit, unless you can 
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demonstrate that this was written on or before J: ly 20, 
1971. 

MR. MC INERNEY: Your Honor, with Mr. Curran 
in Florida, it is Curran's handwriting, I mean, Curran's 
writing, it is very difficult -- and I thought our 
agreement in the robing room was that the whole deposition 
was going in without any of these objections. 

THE COURT: Oh, no. 

MR. MC INERNEY: All right. That's what I 
thought. I myself understood it. 

THE COURT: You misstated it. Certainly it 
seems to me if they reserved their right to objections, 
they had a right to make them here. 

MR. MC INERNEY: Yes, your Honor. 

THE COURT: I use the date July 20, 1971 
because there are three basic acts of malice. 

MR. MC INERNEY: Yes, your Honor. 

THE COURT: On July 1 when he was 
arrested, on July 15, when he was arraigned and on July 
20 when the hearing was cond::cted. 

MR. MC INERNEY: Your Honor, on the malice, 

I wouldn't think we would be limited that severely, 
because certainly malice doesn't bloom up and happen on 


the exact time ofthe event itself. 
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THE COURT: No. I have given you ever right 
in the world to give background, I went back several years 
up to the events in question. But now unless you can 
satisfy me that this allegely malicious statement was 
made on or about July 20, 1971, I will exclude it. 

MR, MC INERNEY: I might say this to your 
Honor, that it so happens in this case I do have evidence 
that goes back, but there might be many cases where some- 
body might say afterwards, as your Honor I understand 
said, that they were responsible for it they are sorry that 
they did this, whatever it was got away. 

But I might also just say, "I'm sorry he got 


away," they don't have to say they were responsible for the 
act, and I would say that that is malice. t' 

THE COURT: I would suggest this: 

I have again read the paragraph to which you 
refer. There is no reference at all in here to Mr. 
Morrissey and there has been nothing presented to me up 
to this point which would cause me to conclude that the 
item was written prior to July 20, 1971. 

If you can demonstrate that, I would permit 
it to go in. 


MR. MC INERNEY: Writtenor published? It 


must have been written prior to it. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


2: 8 B 


* 232 Ft 
2()'7 


gtr3la 

THE COURT: You don't have it at the moment. 

If you can come up with it in the record 
somewhere, I will permit you to introduce it. 

MR. MC INERNEY: I don't have that, no. 

THE COURT: Under the circumstances, the 
objection is sustained. 

MR. BERGADANO: Your Honor, I don't know if 
this is the appropriate time and if it is not I will 
raise it at such time as your Honor believes it is r 
appropriate. 


We are getting into the area of malice. There 


is always in this kind of thing, speaking for my clients, 
the jury may carry over in its mind that malice of any 
member of the union can be carried over to every other 
i) vidual. 

I don't know if your Honor thinks it appropriate 
or certainly when your Honor does, I think that point 
should sharply be brought home to the ‘ry, because we 


are charged individually with malice. The unions may be 


THE COURT: I will keep that in mind. 
MR. BERGADANO: I am deeply concerned that 
there may be a carryover. 


imputed, but not the individuals. | 
| 

THE COURT: I recognize ‘ou have a problem 

| 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


Ce ee ee 


$$$ eeeeeeeeeeeeeeeee—EeEeEOS=S=>~$>u 


2334 


gtr32a 208 
2 | with the spillover. At the same time, I recognize each 
3 man has to try his case the way he sees fit and when one 
4 | wants to try his case subject to connection, I am faced 
5 with that. I am faced with that in conspiracy cases 
6 | very frequently and here, too. 
q | Basically, aii of this evidence is being 
. | offered subject to connection. 

| 
9 | MR. BERGADANO: That was my real concern, 
10 | because subject to connection, we will get tarred with the 
i brush without even getting a chance to defend ourselves. 
et THE COURT: All right. 
” ! (In open court) 
" | THE COURT: Ladies and gentlemen, you have 
iS | been listening to testimony and will undoubtedly listen to 
7" ! more testimony which is being presented by the plaintiff 
¥ to support his allegations of malice. 
18 | I would suggest that this testimony is 
19 being offered subject to connection to the various 
20 individual defendants. Until such time as the testimony 
21 and the evidence connects up the various defendants to the 
7 } acts charged here, it should not be taken as evidence 
ad against a particular defendant. 

| You note there are a number of people named. 
- You note, also, that I have indicated that certain 
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evidence may at this point be admitted against the union, 
but relative to others who have not admitted the testimony 
against it will be up to the plaintiff to connect ee 
defendants up with the arrest and prosecution of Mr. 
Morrissey. 

In the event he is unable to connect one or 
more of the individuals up to the arrest and prosecution 
of Mr. Morrissey, the testimony you are hearing now should 
not be considered in any way against the unconnected 
defendant. 

I will instruct you further as the trial 
progresses. 

You may proceed, Mr. McInerney. 

MR. MC INERNEY: Skipping to page 26, your 
Honor, line 3: 

"0 Mr. Curran, dc you recall. being deposed in 
the action entitled “Morrissey, et al. vs. Curran, et al,” 
which was 69 Civ. 442 by me at the union hall on 
Wednesday, November 18, 1970?" 

MR. MINA: Objection, totally irrelevant. 

Again, your Honor, we are referring to the 
action of Morrissey asainst the National Maritime 


Union on which a final decision was not rendered until 


1972, the year after tne arrest. 
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MR. MC INERNEY: Your Honor, may I be heard 
on that? 

This is a deposition that was taken November 
18, 1970, and I call your Honor's attention to line 24. 

THE COURT: Where is the definitive answer 
to the question? 

MR. MC INERNEY: On page 27, lines 6 and 7. 

THE COURT: The objection is sustained. 

Next question. 

MR. MC INERNEY: Your Honor, you follow that 
down on page 27, I don't know where I can begin. 

On page 27, line 12 or 13, is that all right? 

THE COURT: Yes, line 13 is all right. 

MR. MC INERNEY: But it refers back to the. 
question I asked him about what he answered on his 
deposition in November 1970, which was only a few 
months before this incident. 

MR. MINA: Your Honor, I respectfully 
refer the Court in regard to that to line 18, where the 
question is finally answered. 

THE COURT: Yes, I will permit the answer 
with the addition by Mr. Gruber, I will permit your second 


question, I will permit the answer. I think that gives 
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it to the jury as complete as you 


MR. MC INERNEY: All 


eli 
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can. 


right, your Honor. I 


don't usually read the colloquy of counsel, your Honor. 


THE COURT: It is an 
question and I will permit it. 
So begin on line 113. 
covering the matter completely at 
MR. MC INERNEY: All 
"~) Did you feel the same 
about Mr. Morrissey that you felt 
Mr. Curran? 
"Mr. Gruber: Did he 


ach Did you have the same 


addition to the 


I think *;0u are 
that point. 
right. 
way in July of 1971 


in November of 1970, 


feel he was a slob? 


feeling about him? 


"A I don't know what feelinau I had about him 


at that time. 


“6 Did anything happen - 
a | If any." 
THE COURT: I don't see an answer to that, 


"Did anything happen?" question. 


MR. MC INERNEY: He said if anv. That is 


an interjection. 


THE COURT: I see. 


MR. MC INERNEY: Page 29, your Honor. 


Mark this for identification, please. 
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(Plaintiff's Exhibit No. 10 was marked for 


identification) 
MR. MINA: Your Honor, there is an objection 
to this. 
Again, we are getting into an area, and I don't 
mean to be redundant, but I feel tc protect my clients 


I have to keep making the objection, we are getting 


into a very, very cumulative area now. 

Mr. McInerney continues to attempt to show 
that Mr. Curran and Mr. Morrissey did not get along. We 
admitted that when we started the trial and I think it 
really is reaching a point where we are doing nothing 
but taking up the Court and the jury's time with this. | 

THE COURT: Let me see the proferred offer. 

It seems to me if there is an issue as to 
whether or not they got along, it is conceded that they 
did not. 

I will go further. It seems to the Court 
that it is conceded that they did not like each other. 

All right. I am looking at Plaintiff's 
Exhibit 10 for identification. 

What page do you want to refer the Court to, 
counsel? 


MR. MC INERNEY: I am asking him about the 
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reproduction of his speech on page 31, your Honor. 

THE COURT: Let me turn to page 31. 

Is there any reference in there to Mr. 
Morrissey? I don't see it. 

MR. MC INERNFY: Not by name, your Honor. 

MR. MINA: Your Honor, I move to strike 
counsel's remark. 

THE COURT: The answer is no, ladies and 


gentlemen. 

Did you cover this in the deposition, counsel? 

MR. MC INERNEY: Yes, your Honor, page 31. 

Wait, your Honor, I just asked him whether 
it was his report and relied on that. 

Then I go on to the next one, the August 1969 
issue. 

THE COURT: Are you going to take every 
issue of the magazine from July 1969 to June or July- 
August 1971? Is that what you propose to give to the 
jury? 

MR. MC INERNEY: Only the ones that refer 
to the dissidents, and particularly Mr. Morrissey, your 
Honor. 

THE COURT: Can't we have a stipulation to 


save the time of the jury? 
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It seems to me, gentlemen, if we ar«< going to 
sit here and read every issue of the NMU Pilot, this one 


particularly contains 65 pages, to cover a matter that 


is not basically in Jispute, it seems a waste of the jury's 


time. 

I will direct counsel to take ten minutes 
now, see if you can get a stipulation on this particular 
matter so we need not occupy the jury's time with 
matters which ure not in controversy. 

The jury will take a ten-minute recess. 

Ladies and gentlemen, please do not discuss 
the case among yourselves. Keep an open mind on all 
facets of the case until it has been concluded. 

We will take a ten-minute recess. 

(Recess) 

(In open court in the absence of the jury) 

THE COURT: Have counsel had an opportunity 
to confer on ti. matter which we were discussing just 


prior to the recess? 


MR.MC INERNEY: Yes, your Honor. 

THE COURT: What do you have to report, Mr. 
McInerney? 

MR. MC INERNEY: I made an offer thet the 


defendants, except for the defendants Freedman and Sovel, 
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counterproposal was made. 

MR. MINA: Your Nonor, at this time we would 
informthe Court that on behalf of our clients, we are 
certainly willing to stipulite that there were ill 
feelings between Mr. Curran and Mr. Morrissey, something 
that we have conceded to the jury since the beginning of 
this trial. 

MR. MC INERNEY: Your Honor, there is nothing 
in this record that shows Morrissey had one whit of ill 
will towards Curran. But the record is replete up to 
this point with plenty the other way. As a matter of 
fact, the record is that Mr. Morrissey testified thathe 
was on Curran's team up to a point and resigned for 
personal reasons, and that's the only thing we have on 
Morrissey. 

THE COURT: Let me suggest this: 

It is obvious to the Court that you gentlemen 
are unable to come together on a mutually acceptable 
ground. 

You, Mr. McInerney, issue a concession on 
the ultimate question; counsel for certain of the 
defendants is not prepared to go tayond something that is 


obviously already apparent to both the Court and the jury. 
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In view of the fact that you cannot reach 
a stipulation, I think that we should proceed t_ present 
proof. 

However, since this proof doeg overlap, in a 
manner of speaking, relative to other defendants here, in 
view of that I am going to suggest that you go forward, 
but that at this point you go forward to establish Mr. 
Curran's connection with the prosecution. 

Needless to say, up until this point you have 
not done so. 

You may do thatin one cf two ways: 

Either by altering your presentation to the 
jury, which I think would be appropriate, or by making 
a detailed offer of proof at this time to indicate to the 
Court ovtside of the presence of the jury what you expect 
to establish relative to the connection of Mr. Curran 
to the arrest, the arraignment and the ultimate prosecu- 
tion of Mr. Morrissey. 

MR. MC INERNEY: Your Honor, I have a police 
officer as a witners here, I can put him on; I have the 
district attorney, I can put him on; and I also have a 
former U. S. Attorney as a witness and I would like to 
proceed in that order and get the details of the arrest 


that we can. 
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~ I subpoenaed Mr. Nimmo at 10 o'clock this 

3 morning. I don't see him here. 

4 I have an affidavit of service on a subpoena 

5 on Mr. Minno, your Honor. He was the master at arms who 

. was there. 

7 I have Mr. Snow's deposition. I could begin 

. to read that. 

9 But I would think the best thing to do, if 

10 you want, to get the police officer on and get the 

ul district attorney on, hear their stories. 

a THE COURT: I don't think you have answered 
the Court's question, however. 

* MR. MC INERNEY: Yes, your Honor. 

» In other words, you prefer to defer on that? 

- MR. MC INERNEY: No, I will just say this, 

as your Honor. 

18 Mr. Nimmo was the master at arms on the 

19 door. He made a complaint to the district attorney. 

- It was not « full disclosure of the facts. He said 

21 Mr. Morrissey adi others in the complaint were distributing 
literature within the union hall. 

23 


singled out and arrested, taken up to Mr. Snow's office, 


The police were called, Mr. Morrissey was 
as Mr. Morrissey told us. Snow told the police officer, 
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“Come into my room, I'm going to show you something in the 
book." 

We have corroborating statements on that from 
Mr. Snow's deposition. 

The police officers then, on the complaint of 
Nimmo, not acting on their own by any means, take Mr. 
Morrissey down to the precinct and go through the 
formalities of booking him. 

I might say this, your Honor, this hasn't been 
disclosed to the jury, there was talk about a traffic 
ticket. 

The penalty for the crime Mr. Morrissey was 
charged was 90 days in jail plus disorderly conduct. 

That was putting him in jeopardy of his freedom. 

He was released from the precinct, thereafter 
he came down to the criminal court, the first charge was 
discharged on July 13, the second charge was dismissed on 
a demurrer to the complaint on July 20. 

Now, I think we can do -- the fair implication 
is Nimmo, who was the master of arms, and Snow, who is 
chief of security, were working for the union, as was 
Mr. Curran. 

I asked Mr. Curran in his depositcin later 


on whether or not he was aware of the charges , 
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against Morrissey. I said, "Did you have to do anything 
to have the charges dismissed?" 

Morrissey pays dues to the union and part of 
these dues go to payment of union counsel. Union 
counsel appear and they don't defend Morrissey, on the 
other hand, they file a brief to see if he can get him in 
jail. That is an unusual circumstance. 

THE COURT: You are going to establish that 
this was some unusual circumstance? 

MR. MC INERNEY: Yes. 

THE COURT: How can you do that? 

MR. MC INERNEY: I have to put an expert on. 
I think the Court can take judicial notice of it. 

All right, your Honor. I have Mr. Fishman, 
a district attorney. He told me in his deposition that 
it happened once before when a vaion was fighting for the 
membership, but I will ask Mr. Fishman in his experience as 
a district attorney did he have an experience of having 
a union counsel try to have a union member prosecuted. 

MR. DERGADANO: If your Honor please, the 
«“astimony on that by Mr. Sov-l, when he was asked by Mr. 
McInerney, was that he gay - cory of that brief, which 
Mr. McInerney. refers to, both to defense counsel for 


Mr. Morrissey as well as to the district attorney and 
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there is nothing whatsoever to show that the Court ever 
received it or looked at it. 

THE COURT: I am not sure that that is going to 
be relevant here. 

MR. BERGADANO: On top of which, your Honor, 
there is the implication which Mr. McInterney, I believe, 
is trying to create that where a lawyer is representing 
his client doing legal work, that there is something wrong 
with that. 

Now, that, I think, your Honor, is a very 


prejudicial concept to get across to a jury insofar as my 


clients are concerned, and throughout Mr. McInerney's 
presentation we have the very thing that I have been 
concerned about from the beginning, the broad brush, 
“They did this, they did that," without any distinction 
among the defendants. He is lumping us all together. 

THE COURT: Yes, I can see that. But at the 
same time it will be the Court's function to parse 
out from the facts the culpability or non-culpability as 
proved when the plaintiff rests his case. . Needless to 
say, if he hasn't made a prima facie case against one of 
your clients, I will promptly act. 


I.would suggest, further, that we talked ,about 


the chilling effect in this court. It would seem to me 
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that if an attorney cannot practice his prof. "tien without 


fear of being prosecuted or sued for damages, there may 
be as much chilling effect there as in other areas 
which I have heard about. 

The one thing that this Court feels most 
strongly about is the right of lawyers to argue causes 
without themselves, it seems to me, winding up as defen- 
dants when their function is a purely legal one. That 
is distinguished, for example, from Mr. Freedman's 
choosing to serve as a trustee. 

MR. BERGADANO: That is entirely different, 
your Honor, I agree. 

THE COURT: To take on that hat is another 
thing. 

Sut if you are functioning as a lawyer, I 
would sugges* I am going to have to see some case support 
for the position that one functioning as a lawyer is 
liable to a suit for malicious prosecution or anything 
that may flow from it. 

I am not impressed by what hae been presented 
to me so far by the plaintiff, nor am I sufficiently 
convinced by anything presented to me by the detendant 
to say that I have any firm views. I think ther is an 


interesting question here and I think over the next day or 
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two we may reach the point where the Court will be 
prepared to answer the question. 

In any event, I still haven‘t really heard 
an answer to my question from Mr. McInerney, but since 
he has indicated that he is prepared now to leave his 
presentation of the deposition because he has numerous 
witnesses who he has subpoenaed who are in court, I would 
suggest I will let him proceed to present the live 
testimony and then perhaps he will hav. laid a sufficient 
foundation for the Court to rule un the continued offers 
in the deposition. 

Is that agreeabic. ti. yo, Mr. McInerney? 

MR, MC INERNEY: Ye~. your Honor. 

MR. SIFFERT: May it please the Court? 

THE COURT: Yes, Mr. Siffert. 

MR. SIFFERT: My name is John Siffert, I'm 
an assistant United States Attorney. 

I appear here because a former employee of 
the United States Attorney's office, former chief of the 
civil division, Michael Hess, was subpoenaed and I would 
just like to make a statement before the jury is 
impaneled so there will be no need *>r a dalay at a 
later time. 


The subpoena calls for Mr. Hess to testify 
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pursuant to regulations in 28 CFR 16.21, et seq, which 
I will hand up to the Court (handing). 

THE COURT: Give one to counsel who has 
served the subpoena. 

MR. SIFFERT: I have also advised hi« of 
the provision. 

In response to my request, an affidavit was 
served upon me which I will also hand up to the Court 
specifying the area of inquiry which counsel is interested 
in obtaining from Mr. Hess. 

I forwarded that by Telex to Wasaington 
pursuant to the regulation and received a reply yesterday 
afternoon, which I will han’ up to the Court (handing). 

It provides that Mr. Hess does have permission 
to testify only as to matters set out in plaintiff's 
counsel's affidavit. Therefore, I would ask that the 
Court, in the questioning of Mr. Hess, permit me to object 
if counsel should go beyond the scope of his affidavit's 
request. 

THE COURT: Very well. 

MR. SIFFERT: Thank you, your Honor. 

THE COURT: I would also note on the record, 


gentlemen, that the witness is my cousin. 


If anyone wants to speak to that particular 
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matter, he may do so at this time. 

Hearing no comments, I will assure that 
there is no objection by virtue of that fact. 

MR. BERGADANO: If your Honor please, I am 
somewhat confused. Can we get an offer of proof on 
the plaintiff's part as to why he’ has subpoenaed and 
is calling this witness since he apparently had nothing 
whatsoever to do with the arrest of Mr. Morrissey or 

the subsequent prosecution which was by the district 
attorney's office of the County of New York, not by the 
federal qovernment? 

MR, MINA: I would join in the request. 

THE COURT: _ld you not receive a copy of 
this affidavit? 

MR. BERGADANO: No, your Honor, I have 
received nothing. It comes as a complete surprise. 

THE COURT: There are three matters here 
and let me read them to you, because that would be the 
subject of inquiry. 

Reading in part from Mr. McInerney's 
affidavit, and I think you will recognize this as the 
retevant portion. 

"In this connection I have served Mr. Hess 


with a subpoena for the purpose of having him testif 
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with respect to three matters, to wit: 


"1. The role Morrissey played as a complaining 


witness in the setting aside of the 1966 NMU election. 

"2. The fact that the union took Mr. 
Morrissey's book and prevented him from participating 
in any union activities for a period of 18 months just 
previous to the time he was to run for nat‘onal office 
in the NMU. Mr. Hess was instrumental in having Mr. 
Morrissey's book returned to him. 

"3. Any conversation or conversat/ons 


Mr. Hess may have had with Josewh Curran, Shannon J. Wall, 


Abraham E. Freedman or Charles Sovel with respect to 


Mr. Morrissey." 
Those are the items that have been specified. 
MR. MINA: Your Honor, on behalf of the 
defendants, we wovld object to Mr. Hess testifying 
to any of those as being totally irrelevant to this 
lawsuit. 
THE COURT: Obviously three is relevant 
or could be relevant. 
I don't know at this point what the conver- 
sation or conversations jjf. Hess may have had with Mr. 


Curran, Mr. Wali, Mr. Freedman or Mr. Sovel with resnect 


to Mr. Morrissey and I don't know when he had them. I 
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think it is all going to depend on what he had and when 
he had it. 

The other questions are really not able to 
be passed on by me because I don't know the nature and 
extent of the proffered testimony, but obviously if 
shortly before July 1, 1971, one of the defendants or 
more of the defendants acted to take Mr. Morrissey's 
book from him and acted in a fashion which was adverse 
to him, it seems to me that that will bear on the issue 
of malice. 

Y don't know. I have no dates here that 
I car turn to a’ I would suggest we are going to have 
to take the questions as they are asked. 


MR. MC INERNEY: I can give your Honor the 


dates. 


Mr. Morrissey testified to the dates, I think. 


His book was lifted in January of 1967 and it wasn't 
returned to him until 18 months thereafter, just berore 
the 1969 election. 

MR. MINA: We would then again renew our 
objection on the ground that that is totally irrelevant 


to this lawsuit. 


MR. BERGADANO: On remoteness, that is more 


than four and a half years after the arrest in this 
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case. 


THE COURT: I permit it. It was permitted 
to be asked and answered on Mr. Morrissey's direct 
examination. 

I do see a ncte here in my own file notes 
indicating that in January 1967, the U. Ss. Attorney 
sued to compel a new election, that Mr. Morrissey's 
book was returned some 18 months later and the election 
was set aside by the Court. 

I would permit an inquiry in that area. 

It is somewhat cumulative, but since Mr. Morrissev's 
credibility is at issue, I think it appropriate. 

Let me suggest this: 

I think there are at least some questions 
that could be proper y asked of this witness within the 
ambit of the three overall areas which are set down in 
Mr. McInerney's affidavit. I would suggest you are free, 
as you know you will be, to object at any point if vou 
feel that the testimony which is being elicited is 
irrelevant and immaterial or if the questions are 
objectionable as to form. 

Is there any objection by any counsel on the 


separate and distinct ground that Mr. Hess is related to 


the Court? 
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MR. BERGADANO: No, your Honor. 

MR. MINA: No, your Honor. 

MR. MC INERNEY: No, your Honor. 

THE COURT: Very well. 

MR. BERGA"ANO: Your Honor, I assume 
those first two areas, the list that you read from that 
affidavit, relate to the ynion itself and verhaps the 
officers, it does not seem to relate at all to mv 
clients. 

THE COURT: I don't k, ow. It would seem 
not, but at this point I can't tell. 

MR. BERGADANO: Very well, your Honor. 

THE COURT: The Jast area, of course, he 
does mention your clients’ names. 

MR. BERGADANO: Yes. He does mention my 


clients' names and there I am prepared for it. 


MR. MC INERNEY: Since the jury is out there 


is one further thing and that is this: 

I don't know if we are going to have some 
difficuilty here. 

One of the police officers who was the 
arresting officer of record -- he was not the arresting 
officer, there is going to be testimony on that, hews 


just carrying out Mr. Nimmo's complaint, you see -- but 
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that particvlar officer has met with an automobile 
accident. I have had a supboena out and I found out 
through his precinct that he is now in, thathe had an 
automobile accident, he is in the hospital and I don't 
know whether we will be able to read his deposition or 
not. 

THE COURT: I would suggest that I have 
been literal relative to the deposition of others who 
are absent and it would s°«m to me that counsel would 
give serious consideration to your offer to read that 
deposit. If they have ar. objection, of course I will 
hear them. 

MR. MC INERNEY: ‘nere is one problem. I 
sent the original and one copy to the police officer, it 
wasn't returned, I only have one copy, so I don't know 
how to handle that. 

I take it I will have it sent out and have 
it Xeroxed and then read it. 

THE COURT: Has it been signed? 

MR. MC INERNEY: I don't believe so. 

THE COURT: You can call the reporter, 4s 


I recall the rules. 


Why don't you take that up at some appropriate 


juncture, such #s the luncheon recess. 
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i.R. MC INERNEY: All right, vour Honor. 


MR. BERGADANO: Your Honor, there were two 
; 


police officers. 


MR. MC INERNEY: I have one in court. 


MR. BERGADANO: May I know which one you wart 


to read the deposition? 


MR. MC INERNEY: Tuciarone. 


MR. BERGADANO: He was the arresting officer 


according to his testimony. 


THE COURT: It appears from Mr. McInernev's 


statemen’. that he was ‘involved in an automobile 
accident and is in the hospital. 

Would you be prepared on the representation 
by counsel which I just heard to permit the reading 
into the record of er deposition? 

MR. BERGADANO: Your Honor, all I can say 


it is a coincidence, the first time we were scheduled 


to take this officer's testimony, he also had an automobile 


accident, but they managed to schedule the deposition for 


a short time later. Now that he is to testify live, 

I understand he has another automobile enbhiiune: He is 

either accident prone or we have unusual circumstances. 
MR. MC INERNEY: That is exactly what I 


thought. 
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2 THE COURT: I am sure that the plaintiff | 
3 would prefer to kave the officer live. | 
4 : Do you have any objection to the transcript 
5 | or do you want to independently verify the representation 
6 | made to che Court by your adversary? . 

| 

t | MR. BERGADANO: I have no objection to the 
. transcript, your Honor. I was present when officer 
° Tuciarone was sxamined, so I am aware of his testimony. | 
10 MR. MINA: I have no objection, your Honor. 7 
ul THE COURT: Very well. Then you can read | 
2 officer Tuciarone's deposition, sir. 
1 | MR. MC INERNEY: Thank you, your Honor. 
" i YHE COURT: Are we ready toa bring in the jury? : 
sa : MR. MC INERNEY: Yes. i 
e | (Pause) | 
a THE COURT: I would suggest you present the 7 
» two witnesses in the order -- if you believe one is 
ad shorter than the other, take the shorter one first. | 
2 MR. MC INERNEY: I will put the district | 
21 attorney on first. He asked about it. | 
2 THE COURT: All right, bring in the jury. 
S (Jury present) 
ms THE COURT: Ladies and gentlemen, we have 


17 


18 


gtr56a 
in connection with which I originally recessed the court. 

We are going to leave the reading of the trans- 
cript of ‘ir. Curran‘s deposition ‘and Mr. McInerney has 
in court and wishes to call at least two live witnesses 
who will, I expect, testify before we recess for lunch. 

We will leave the transcript of the devosition 
to the side. We will be coming back to that. And we 
will proceed to hear the testimony, as I understand it, 
of at least two witnesses who are present here. 

Mr. McInerney. 

MR. MC INERNEY: Plaintiff calls Mr. Fishman 


to the stand. 
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1-B 2 | CLIFFORD scoTrtT FISHMAN, called 
| 
| 


did you contzct my adversaries? 


3 as a witness by the plaintiff, being first duly 
4 sworn, testified as follows: 
. DIRECT EXAMINATION 
6 | 
BY MR. MC INERNEY: 
Pe 
| Q By whom are you emploved? 
8 
| A I am an assistant district attorney in the 
9 
| New York County district attorney's office and my | 
” | current assignment is that of the chief investigatina 
n | assistant district attorney for the office of prosecution 
S | for the special narcotics part of the City of New York. 
sd | Q For how long have you -- were you so emploved 
4 | | | 
| on July 1, 1971? 
| 
: * | THE COURT: Were you employed as an assistant | 
16 
| district attorney for the County of New York on Julv l, ! 
7 || 
1971? 
18 | 1 
THE WITNESS: Yes, your Honor. | 
sv 
: as Q And for the entire month of July of 1971? i 
| 
™ A Yes, I was. 
“ Q Were you served with a subpoena to appear 
22 || 
here today? 
= A Yes, sir, I was. | 
” Q And after being served with that subpoena, | 


#. 
2gqo2 4 
gtr2 Fishman-direct | 
A No, sir, I did not. | A 
Q Did you have any conversations with my | 
| 


adversaries between the time you were served with the 
subpoena and the time -- | 
A No, sir, I did not, except perhaps to be | 
introduced to some of the people in the courtroom when I 
arrived here this morning. 
Q On July 13, 1971, were »™, working in the 
complaint room in the district attorney's office? 


A As I recall, yes, sir. 


| 
Q And will you tell me, did there come a | 
complainant by the name of Nimmo to vour attention? | 
A If I might see a copy of the complaint, I can | 
answer with certainty as to dates and names of people. 
THE COURT: In other words, you don't have { 
| 
| 

a clear recollection at this point and would like to see a 


document which might refresh your recollection? 


THE WITNESS: Yes, your Honor. 


! 
| 
THE COURT: Very well. | 


can be marked for identification? 
MR. MC INERNEY: Yes. 


(Plaintiff's Exhibit 11 was marked for 


| 
| 
” Do you have a copy of the complaint, which 
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THE COURT: Sounsel has handed you a copy of 
Plaintiff's Exhibit 11 for identification. 
Does that document helt you and does it 


refresh your recolle ction relative to certain events 


: which occurred on Julv 13, 1971? | 

’ THE WITNESS: Yes, your Honor, it does. ! 
: Q Would you tell the Court and jurv what | 
: happened on July 13 at the district attorney's office? : 
” A I was assigned to the complaint room that ! 

i day, which was the roor in which cases are brought after | 

& an arrest hus been made to draw up the complaint, the | 

ad accusatory instrument, upon which a defendant is subse- | 

" guently arraigned and prosecuted. | 

% Recalling that I did, in fact, draw up or | 

¥ dictate t*< complaint in this case «1d looking at this 

Ae documenc . can tell you that on that date Mr. James 

bi Nimmo made the arrest, police officer Gerald Tuciarone, | 

7) came to the complaint room, as did hundreds of other | 

at complainants and/or police officers and that I did talk to | 

a Mr. Nimmo and I did dictate this complaint. | 

* Q Do you have any recollection of anycene else | 

” being there? 

m A I have -- with regerd to this case, sir? 

Py) 


Q Yes. | 
| 
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A 1. have a vague recollection that there may 
have been another civilian with Mr. Nimmo. 

Q And doyou know who that was? 

A No. 

MR. MINA: Your Honor, at this point, the 
answer, I believe, from the witness was there may have 
been and Mr. McInerney's question assumes that there was 
someone else. 

THE COURT: We have no testimony at <=“ 
moment that there was somecne 2nd certainly nothi:ia to 
the effect that any ids... ‘ted or identifiable person 
was there. 

At the moment the record reflects that ‘ie 
witness spoke with Mr. Nimmo and officer Tuciarone. 

Q Was this an ordinary case? 

MR. MINA: Objection. 

THE COURT: Sustained. 

Q Did anyone on that day, in connection with 
this complaint, express an opinion to yor. about the law 
of criminal trespass? 

MR. MINA: Objection, your Honor. 

THE COURT: Sustained. 

Q Well, what do you recall about that trans-~- 


action? 


4 
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A That it was one of probably 50 or 60 or 100 


cases that I handled in the complaint room that day, that 
it was of a sufficiently unusual nature that I conferred 

ith my superior briefly on our interoffice teler ione 
about how to write the complaint and that I wrote the 
complaint and that either on that day or on a subsequent 
dav my boss suggested that I follow the case and appear 
tn the court the next time the case appeared. 

I'm not positive if he suggested I do that, 

I seem to recall he requested that I do so. 

Q You say it was of an unusual nature. Was 
it usual for you to follow the case? 

A Occasionally an assistant would follow a case 
that he handled in the complaint room or at an eariy 
court stage. It might happen once in a great while, so 
te that extent it was unusual, but not unheard of. 

Q Your superior that asked you to foliow it, 
what was his name? 

A Melvin Glass. 

THE COURT: He was chief of the complaint 
bureau at that time, was he? 

THE WITNESS: Either the complaint bureau 
or the criminal court bureau. I Lelieve it was the 


latter, your Honor, criminal court bureau. He is now a 


| 
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248 
judge in the Criminal Court of the City of New York. 
Q Who was the complainant in this case? 
A The individual complainant in this case was 


Mr. James Nimmo. 


MR. MC INERNEY: Mark this for identification, 


please. I believe it is a criminal court record. 
(Plaintiff's Exhibit No. 12 was marked 

for identification) 

Q Mr. Fishman, I ask you if you can identity 
what Plaintiff's Exhibit 12 for identification is? 

x Put’. g aside the top three sheets of paper, 
which appear to refer to literature concerning the 
National Maritime Union, the other pieces of paper are 
the criminal court complaint and the othey papers 
which get filed with or added to a crimiz-al court fiie 
as it progresses through the courts, and they all apnvear 
to refer to this particular case, which is Piaintiff's 
11, the complaint which I dictated in the complaint 
room. 

MR. MC INERNEY: I offer it in evidence. 

MR. BERGADANO: May we dau: tein documents , 
since the witness testified, your Honor, and stated 
that three of those papers are not.par* of the current | 


court records, but something else. 


| 
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THE COURT: Is that correcc, sir, are the 
first three pages nct part of the criminal court file 
in the case? 

THE WITNESS: Well, your Honor, I recall 
very vaguely, having read a proceeding in the criminal 
court on the 20th of July, that some of the literature 
that apparently was being distributed on,July lst at the 
vnion hall was handed up to Judge Ringel. 

I don't recall whether I have ever seen that 
literature or not. It would presumably be these three 
pages whicr, therefore, may have been affixed to the 
court record. 

THE COURT: Do any of the pages contain 
any marking with an exhibit number? 

THE WITNESS: Yes. 

THE COURT: Would that help refresh your 
recollection? 

THE WITNESS: Yes. Thank you, your Honor. 

Yes, there are; and these are a little 
difficult to read because they are copies of copies, but 
what appear tc be notations, court's No. 1 and court's 
No. 2 and what, again, appear to be the initials W.R., 
which would be Judge Ringel's initials. 


THE COURT: Is there a date? 
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THE WITNESS: No, there isn't that I can 
make out, Judge. 


THE COURT: Very well. 


Will you show them to counsel, Mr. McInerney, 


what constitute Plaintiff's Exhibit 12. 

MR. BERGADANO: Your Honor, may we have a 
conference for a moment on this and on this area? T 
think we can shorten certain things. 

THE COURT: All right, certainly. 

(At the side bar) 

MR. BERGADANO: If your Honor please, when 
these minutes were presented at an examination before 
trial, none of these three items were marked. 

This is what was marked. It was not 
brought to counsel's attention. 

No. 2, before Judge Ringel, as I read the 
transcript of the proceedings, he decided the matter 
on a constitutional basis of freedom of speech. 

It was admitted by the district attorney at 
that time that the literature was being passed out was 
not revolutionary or prone to cause a fight or 


subversive in any way and, therefore, as your Honor will 


see for yourself, Judge Ringel's decision was essentially 


on the question of First Amendment freedom of speech and 
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not on any other ground. That isthe essential ground that 
he made his ruling on. 

MR. MC INERNEY: I concede that. There is no 
doubt about that. 

MR. BE# ANO: So these sheets are irrelevant. 

THE COURT: Do you have any objection to the 
remainder of the exhibit, which appears to be a rather 
poor photostitic copy of criminal court papers? 

MR. BERGADANO: Your Honor, I have two 
copies, one is dark and one is light. I could substitute 
if counsel is willing. 

MR. MC INERNEY: I don't care what goes in, 
your Honor, I just want to prove that he was arrested and 
discharged. 

MR. BERGADANO: I have the officer's 
affidavit, whataver it is called, and then I have a 
lighter copy, if it would be of benefit to the Court. 
These are rather dark copies, but I have a lighter copy. 

| THE COURT: What I want to ascertain now 
is whether there is any objection to the criminal court 
file, exclusive of the comments you made relative to the 
material, itself? 


MR. MC INERNEY: All those are, your Honor, 


is the papers he was passing out that day and the notice. 


| 
| 
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THE COURT: Is there an objection to those? 
MR. BERGADANO: No, other than the notice 
and the tiree things. 
THE COURT: Those are exhibits in the case. 


MR. MC INERNEY: They are exhibits in the 


ee 


case anyway. 
THE COURT: But under the circumstances, I ask 
if you have, first, any objection to the underlying 


material? 


| 
MR. BER LADANO: No, your Honor, I do 1ot. | 
Mk. MINA: No, your Honor. 
MR. BERGADANO: There are five pieces of | 
paper. I don't know if we have this top one, ~hich is 
the complaint itself. 
THE COURT: We certainly should. If it is 
not here, we should have it. I will allow counsel to 
put things together. 
MR. MC INERNEY: Let me see what it is, that's 
all. 
That was the first exhibit that was offered. 
MR. BERGADANO: You separated that from 
this? 


MR. MC INERNEY: I didn't senarate them. 


THE COURT: The complaint appears to be here. 
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MR. BERGADANO: Then the officer's affidavit. 
MR. MC INERNEY: Your Honor, that is the 
previous exhibit. 
THE COURT: There is no objection to the court | 
file. 
Now 1.© as turn to the matter of the three 
pages of exhibits. 
I would be inclined to admit them. 
First of all, the notice is already in. 
MR. BERGADANO: Yes, sir. 
THE COURT: That is the third page. 
MR. MC INERNEY: I would like to have it 
shown that it was before the criminal court, that's all. 
THE COURT: It does indicate from what the 
witness has said that this was an exhibit. 
That takes care, really, the third of the 
three sheets. That s already in evidence. 
MR. BERGADANO: Yes. 
THE COURT: The first two sheets appear to 
be the document which tle witness was handing out at the 
time and, frankly, I think that is relevant and material 
here and gives the jury a full picture. 
If counsel wish to object to these two sheets, 


which, as I understand it, purport to be what the witness 
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was handing out, I will hear them, but I am inclined to 


= 3 | let the sheets in. | 
MR. MINA: There is no objection. ) 


MR. BERGADANO: On that basis, your Honor, I 


have no objection. 
THE COURT: Then Plaintiff's Exhibit 12 for 


'Aentification will be received, no objection. | 
) 


1 suggest you get together for a moment and 
substitute, if you can, more readable p#ges. 
u | MR. BERGADANO: Certainly, your Honor. 
| 
B | (In open court) 
7 THE COURT: Mark Plaintiff's Exhibit 12 | 
" received, no objection. | 
" | (Plaintiff's Exhibit No. 12 was received in | 
Dot » | evidence) 1 
v | MR. MC INERNEY: Your Honor, may I have the | 
e | last question and answer read? 
| 19 THE COURT: Yes. . 
* (Record read) | 
3 DIRECT EXAMINATION CONTINUED 
‘ile ” BY MR. MC INERNEY: 
ig Q You see in the complaint that Morrissey and | 
= | others were passing out literature in the hall, do you | 
25 


| not, Mr. Fishman? 
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| A Yes. 


oo i) 
Le) 


Did you “ask either of the complaining | 


on 


4 ! witnesses, either the police officer or Mr. Nimmo, what 


happened to the others? | 


7 | Q Do you have any specific recollection of 
8 


s A I don't recall whether I did or not. | 


any conversation that took place in the complaint room? 


, A I have what can perhz — be described as a past | 
sa recollection recorded that Mr. Nimmo told me, in substance, | 
u what is placed cn the complaint, because the complaint was 
m. dictated by me as a result of my conversations with Mr. | 
° Nimmo and with officer Tuciarone. | 
” I have a vague recollection that I had a | 
” discussion either with Mr. Nimmo cr with the other | 
™ | civilian who was there, if there was another civilian 
: : there, about some aspects of this case or of this arrest | 
“3 | or of this incident. | 
ad | Q Did anyone tell you that there was an over- | 
” hang outside the union hall? | 
as A I recall being told that. Whether it was in 

* the compiaint room on the 13th of July or on July 20th 

6s before we went to the court before Judce Ringel I'm not 

" | sure, hut one of the points that was told to me by someone 
ys) 


from che union, not the officer, but someone from the 


25 
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union, was that while union regulations prohibited 


distributing literature inside the union hall, there was 


an overhang outside the doorway, an overhang over the 
sidewalk, and that reople were permitted to distribute 
literature outside the building but under the overhang 
and, therefore, would not get rained on if it rained. 
That's what I» ‘all. 
Q Well,was it raining? 


MR. MINA: Objection, your Honor. 


THE COURT: Let us find out if the witness 


remembers whether it was raining or not. 
f think it is a ridiculous question. If 


you want to withdraw it you can. 


MR. MC INERNEY: I will withdraw the question. 


THE COURT: Very well. Let's get on to the 


next question. 


Q Do you recall anyone showing you the notice? 
A What notice is that, sir: 

Q The notice that is affixed to those papers. 
A I think this is the first time I've ever 


seen it in court today. 
I might have been shown it on July 20, but 


I don't recall being shown it on July 20. 


Q When you drew that complaint, were you familiar 


| 
| 
| 
| 
| 
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with the First Amendment of the Constitution of the 


United States? | 


A Somewhat, yes, sir. 

| 
Q Wexs you familiar with the Landrum-Griffin Act? | 
A Only to the extent that it was passed by | 


congress and it was designed to correct some abuses that | 
apparently had grown up involving labor unions. 

Q Did there come a time during this >-:e, 
and referring to People against Morrissey, th. Ju had 


any conversations with anyone connected with the union? 


| 
{ 
| 
| 
MR. BERGADANO: Your Honor, he has testified | 
he spoke with Mr. Nimmo, who was -- | 
THE COURT: Other than Mr. Nimmo. 

9 Other than Mr. Nimmo. | 

A I have a vague recollection that probably | 
on July 20.I had a brief conversation with someone other 
than Mr. Nimno who was a member of, affiliated with or’ 
represented the union. 


THE COURT: Do you recall who that person 


was? 


Honor, having read the minutes of the proceeding before 
Judge Ringel on July 20 I know there was a Mr. Sovel, 


S-o-v-e-1l, present in court and he was an attorney and 


| 
| 
| 
THE WITNFSS: Only to this extent, your 
| 
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that he was there to represent tne union in some 
capacity,and piecing all of this together I presume I 
had a conversation with Mr. Sovel about the case. 

THE COURT: Do you have a recollection one 
way or the other? 

THE WITNESS: Not specifically of speaking 
to Mr. Sovel, no, sir. 

THE COURT: Do you think you could identi fy 
Mr. Sovel if you saw him today? 


THE WITNESS: I doubt it, your Honor. 


Q Did there come a time -- well, what 
happened -- were you present in court on July 13, 1971? 
A No, sir, I believe I was not. 


THE COURT: That was the day you were working 
in the complaint room, as I recall it. 
THE WITNESS: Correct, your Honor. 
Q pid I understand your testimony to say 


that your superior asked you to follow the case? 


A I think he did, yes, sir. 
Q When did he ask you to do that? 
A As best I can recall what happened in 


this case four years ago, when I called Mr. Glass up 
from the complaint room and told him that I had this case 


and that these were the facts and I would have to draw up 
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the complaint a bit differently than the way we would 
normally draw up a criminal court complaint, he agreed, 
"Draw it up the way you suggested it and keep track of 
the case for me." 

I believe that was the extent of my conver- 
sation with him about the case. 

Q In your experience as a district attarney, 
have you had occasion when a complaint comes into the 
complaint room to say to a complainant that there is no 
case here, why don't you drop it? 

A Yes. 

MR. MINA: Objection, your Honor. 
THE COURT: He has answered the question. 
I will let it stand. 

Q lid you make any suggestion like that to 
any* ody here? 

A I do not believe so, no. 

Q There did come a time when you resumed with 


this c-*e after July %, d.* there not? 


A That is correct. 
¢) When was that? 
A The only time I can give any specific -- 


the only time I can recall is on July 20, when I 


appeared in court. 


| 
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‘ 0 Let me ask you this, Mr. Fishman: : 
™ . | MR. MC INERNEY: Mark this for identification, 
4 ‘| please. | 

| (Plaintiff's Exhibit No. 13 was marked for 

6 | identification) | 

. Q Can you identify that document (handing) ? | 

. THE WITNESS: May I read it, your Honor? | 

. | THE COURT: Look at it and after you have | 

sd | studied it tell us if you can identify it. 

" | (Pause) 

= | A I recoqniz this document as being a copy of 

™ | somethina I was shown when I appeared at an examination 

| before trial in this case last year. 

4" It appears to be a transcript of the minutes 

3s of the arraignment of the defendant on the complaint that 

m I drew before Justice Peter McQuillan, then of the 

7 criminal court, now of the Supreme Court of the State of 

" New York. 

* THE COURT: You were not present at the 

ai | arraignment, as I understand it? 
— | THE WITNESS: That's correct,your Honor. 

as THE COURT: Very well. 

mt | MR. MC INERNEY: Your Honor, I offer those 


* in evidence. 
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THE COURT: Pick the document up, take it 


back to your adversaries and let's hear if they have an 


objection. 
MR. MC INERNEY: Excuse me, your Honor. 
MR. MINA: No objection, your Honor.’ 
MR. BERGADANO: No objection, your Honor. 
THE COURT: Received. 
(Plaintiff's Exhibit No. 13 was received in 
evidence) 
MR. MC INERNEY: Mark this for identification, 
please. 
(Plaintiff's Exhibit No. 14 was marked for 
identification) 
Q Mr. Fishman, can you tell us what that 


document is? 

THE COURT: That is Plaintiff's Exhibit 14 
for identification, is that right, counsel? 

MR. MC INERNEY: Yes, Plaintiff's Exhibit 14 
for identification. 

A The first page appears to be the arrest 

report which wes filled out by officer Tuciarone 
relating to this arrest, and the second page appears to 


be the complaint report, which is a police department 


form, also filled out by officer Tuciarone. 


oe 
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I believe the second page was filled out by 
officer Tuciarone. 


THE COURT: Were they filled out in your 


precence? 

THE WITNESS: No, sir. 
MR. MC INERNEY: I offer it in evidence. 
MR. BERGADANO: No objection, your Honor. 
THE COURT: Received. 
(Plaintiff's Exhibit No. 14 was received in 

evidence) 

Q On July 20, 1971, you appeared before Judge 


Ringel in connection with this case, did you not? 

A I aet the date July 20 only from looking at 
Plaintiff's Exhibit 12 and of previously received copies 
of the minutes of that proceeding. But, yes, I did 


appear before July 20 before Judge Ringel on this case. 


MR. MC INERNEY: Mark this for identification, 


please. 
(Plaintiff's Exhibit No. 15 was marked for 
identification) 
Q Can you tell us what that document is? 
A It aj “ears to be a Xerox copy of a memorandum 


of law apparently submitted on behalf of the union in 


this case, in the case of People of the State of New York 
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against James Morrissey. 

THE COURT: On what date, if you sail 

THE WITNESS: I don't know,your Honor. 

The case appared on July 20. That would be 
my expectation of the date, but I don't recall seeing 
it on that date. 

THE COURT: Do you have a recollection of 
having received a copy of this document at some point? 

THE WITNESS: No, your Honor, I don't. 

I might have received it, but I don't recall it. 

THE COURT: Looking at it, does that refresh 
your recollection as to whether or not you received a copy 
of it? 

THE WITNESS: Your Honor, on July 20, 1971, 
I was familiar with the: facts of this case ar.iI see 
those facts recited to some extent in the memorandum of 
law, but I don't recall whether I saw this document on 
July 20 or before July 20, 1971. I just don't recall. 

| THE COURT: There is no indication on any 
portion of it that you received a copy, such as an 
endorsement or copy received? 

THE WITNFSS: That is correct, your Honor. 


Q Do you know whether or not a copy of that 


brief or the original of that brief was filed with the 
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court? 

A If I re-read che proceedings before Judge 
Ringel, I might glean from that whether or not Judge 
Ringel specifically had seen this. 

MR. MC INERNEY: My office is looking for a 


copy, your Honor. Maybe the defendunts have a copy 


available. 
A I have a copy if that helps. 
Q You do have a copy? 
A Yes. 


THE WITNESS: May I? 

THE COUnT: Yes. We will have to mark it 
for identification. 

MR. MC INERNEY: I will return a cory 
tomorrow,ycur Honor. I am terribly sorry, it is somehow 
or other cu: of order with all thesr papers. 

THE COURT: Whatever you look at take it 
aside from the papers, we will mark it for identification 
and then later on counsel will see to it that whatever 
you leave with us will be returned. 

This is Plaintiff's 16 for identification. 

THE, WITNESS: It may take a while, your 
Honor. It is 90 pages. I will skim through it as 


quickly as I can, 


————— aE EEE 
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Exhibit 16 for identification. That is a transcript of 


proceeding on July 20, 1971. 


THE WITNESS: It is 31 pages,your Honor, 
not 80. 
(Plaintiff's Exhibit No. 16 was marked for 
identification) 
(Pause) 
A I don't see anything in the minutes of pro- 


ceeding before Judge Ringel, which is 31 pages, that 
indicetes he received a copy of this, which is Plaintiff's 
Exhibit 15. 

THE COURT: Is it your testimony, therefore, 
that up to this point you have no recollection that that 
particular document or a copy of it, Plaintiff's 
Exhibit 15 for identification, was presented to 
Judge Ringel? 

THE WITNESS: I don't specifically recall 
it being presented to him, no, your Honor. It may have 
been. I don't recall it. 

1) And you have no recollection of having 
received it yourself? 
A No, I don't, except, as I say, I was familiar 


with the facts of the case from speaking to the witnesses 


| 
| 
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and it is similar to what I see wr_*ten down. 
19) You say speaking to the witnesses. 


Have you interviewed Mr. Sovel as a prospective 


— 


witness? 


A I probably spoke to Mr. Sovel on July 29. I 


don't recall speaking to him before that date, but I 


probably spoke to him on the 20th before I went to court in 


Judge Ringel's part. 

MR. MINA: Your Honor, at this time I would 
move to strike the answer as not responsive to the 
question. 

The question, I believe, from Mr. McInerney 
is, did he speak to Mr. Sovel for the purposes of using 
him as a witness? 

THE COURT: I think the question is sufficientl 
responsive for me to let it stand and leave it to the 
jury. 

It is not the clearest and the most 
definitive answer, but at the same time I will let it 
stand. 


2 Mr. Pishman, do you recall being deposed in my 


office? 


I will qive you a copy. 


MR. MC INERNEY: Mark that for identification, 


2 
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please. 

THF COURT: You are covering the same subject 
now where he has been unable to recall if he did, in 
fact, speak to Mr. Sovel? 

It is for the purpose of refreshing his 
recoilection -- 

MR. MC INERNEY: That's all, your Honor. 
I am not trying to -- no, I am not claiming this is a 
hostile witness. 

MR, BERGADANO: That was going to be my 
question, if he was trying to impeach his witness. 

MR. MC INERNEY: No, no. 

Mrs. Krueger, hand the transcript to the 
witness. It is Plaintiff's Exhibit 17 for identification. 

¥* MC INERNEY: It is not for the purpose 
of speaking to Mr. Sovel, it is on the previous question 
ot the orief. 

MR. BERGADANO: Your Honor, Mr. Sovel? 

THE COURT: There is no evidence in my 
recollection that the witness has -tentified the 
gentleman he was speaking to clearly. He has indicated 
certain things. I am going to let the jury's recollection 
govern on this. 


The jury will disregard any colloquy of 


aBe 


gtr26 FPishman-direct 
counsel. 

MR. BER. ADANO: Your Honor, if I may, 
ra.har than have Mr. McInerney read any portion of it -- 

MR. MC INERNEY: I am not going to read any 
portion of it, I am calling .is attention to a question 
on a page and line and I am oing to ask him if that 
particular question refreshes his recoll«ction. 

THE COURT: This apparentlv has to do with 
the brief. 

MR. B, ° ADANO: Yes, sir. 

THE COURT: He did indicate a certain 
inability to recall on that subject, therefore, I 
his recollection to have been exhausted and I will permit 
the witness to be shown Plaintiff's Exhibit 17 for 
identification in an effort to refresh his recollection. 

You may proceed, counsel. 

MR. BERGADANO: Thank you, your Honor. 

? On page 38, the last question, and following 
on 39 and then the answer comes after the two objections 
on line 6 on page 39. 

First the question on page 38 and then 
the answer on 39. 
A The only qvestion I see on page 38 is someone 


says, “Thank you, that solves the problem, I think.” 
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I see, the bottom of the page. 


r@) That last question on the bottom. 


THE COURT: Speaking for the jury and mvseilf, 


it doesn't solve our problem vet. 
MR. MC INERNEY: Nor'nime, either, your 
Honor. 

A All right. I have looked at the materials 
on pages 38 and 39. 

Could you read back the question or put the 
question to me again, please? 

QO I am asking you, does that refresh your 
recollection about whether or not the brief was submitted 
to the Court or. filed? 

THE COUR™ There are two questions there, I 
would suggest. 

MR. BERGADANO: Yes, your Honor. 

THE COURT: I think you might cover them 
separately. 

Q Does that refresh your recollection as to 
whether or not the brief was filed? 

A I'm sorry, it doesn't. 

THE COURT: All right, it doesn't. Next 


question. 


0 Did anyone urge you to arque against the 
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dismissal of the charges against Morrissey? 

A Obviously yes. My oath of office, ina 
sense, required me to make a presentation, if I could, 
against the dismissal of the charges. 

The complainants, Mr. Nimmo and apparently 
Mr. Sovel as well, who were there on the 20th, were 
anxious that the charges not be dismissed. 

I discussed with them what the facts were 
and that's the best answer I can give, I think. 

MR. BERGADANO: Your Honor, I must object to 
this witness’ statement where he says complainants, since 
the only complaint before the Court in the evidence is 
that by Mr. Nimmo. 

THE COURT: We will strike the words "the 
complainants." 

MR. BERGADANO: And he mentioned Mr. Sovel. 
Because the only complainant before the Court, and 
which is in evidence here, is that which was signed bv 
Mr. Nimmo. 

THE COURT: That is correct. 

I will strike the word “complainant." 

Is it your testimony that you did, in fact, 
have a conversation with Mr. Nimmo and Mr. Sovel relative 


to the dismissal of the complaint before the complaint was 
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dismissed on July 20, 1971? 

THE WITNESS: I know I spoke about the case 
with Mr. Nimmo. He was my main witness if we ever had 
a hearing in the case, and I am reasonably sure I spoke to 
whoeve: else was there from the uriion on that date. 

Now, I know from the minutes of the proceeding 
before Judge Ringel that Mr. Sovel was there, so I 
conclude I had to have spoken to him, also, about the 
case, about what evidence I might present, about what 
arguments might be made by either side as to whether or . 
no valid complaint had, in fact, been made out. 

Q Did you ask anyone what literature Morrissey 
had been passing out on July 1, 1971, at the time of his 
arrest? 

A I don't recall specifically asking anyone 
that. 

I was aware of the fact that the nature of the 
literature was in no way an issue in the proceedings before 
Judge Ringel. 

Q Before you got to Judge Ringel, did you know 
that? 

A I knew it to this extent. 


If the nature of the literature had heen 


such as the literature itself might constitute a 
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crime, I'm sure someone would have made me aware of that. 
If it preached the violent overthrow of the United States 
or racial bigotry or something else like that, I'm sure 

someone would have called it to my attention. So to that 
extent I knew the literature itself was not the nature of 


the complaint in terms of the criminal court action. 


Q Did anyone tell you that the union hall was not 


a public place? 


MR. MINA: I object to the form of tue 
question. 
THE COURT: Sustained. 
re) What did vou ask and what were you told about 


the union hall? 

A What I asked and what I was told could best 
be discerned from reading the statement of fact that I 
made to Judge Ringel. 

The recollection I had of it then when Tt 
spoke to Judge Ringel is much better than what I can 
recall now. 

0 Would you care to read what you said and 
refresh your recollection and then tell the jury? 
A I will be willing to. 
THE WITNESS: Your Honor, it might be better 


what I said to Judge Ringel at the time. 
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MR. MC INERNEY: I would object to that, your 
Honor. 

THE COURT: Isn't that the best evidence of 
what he did at the time in question? 

MR. MC INERNEY: But not -- 

THE COURT: If you want him to look at it 
and try to recall, fine. 

MR. MC INERNEY: Not what he was told, your 
Honor. 

That is his argument to the judge, but I want 
to know what he was told by the witnesses or by anvbody 
else. 

THE COURT: Did you have a conversation with 
anyone before you mac: a statement regarding the case to 
Judge Ringel? 

THE WITNESS: Yes, your Honor, I did. I 
had a conversation with Mr. Nimmo and I believe also with 
Mr. Sovel. 

THE COURT: And when was that? 

fHE WITNESS: In addition to the situation in 
the complaint room, that would have been on July 20, 
probably sometime before I appeared in Judge Rincel's 


court. 


THE COURT: During the course of that conversa- | 
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| 
| 
tion, could you tell us what Mr. Nimmo said, what Mr. | 
Sovel said, if he said anything that you recall, and what 
you said? | 
THE WITNESS: I cannot single out what any | 
of them or what I said specifically. | 
I know that they described to me something 
of the physical layout of the union hall, of union policy | 
and practice about distributing literature, specificallv 
about what happened on July lst lesding up to Mr. 
Morrissey's arrest and there may have been a discussion of | 
other things as well. That's all that I can specifically | 
recall. | 
I know I learned enough from them so that 
I could make a statement of fact on the record to Judge 
Ringel, a statement of fact which defense counsel for | 
Mr. Morrissey did not object to, as to what the facts in 
this particular case were. 
(9) Can you tell us specifically what was said? 


You said about the facts leading up to the arrest. Did 


you ask the police officer what he observed? | 


A I know I spoke to the police officer on the | 
13th of July. I'm reasonably sure he was there on the —— 


as well. I can tell vou what I recall of our conversa- 


tion. | 


© 
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9 All right, will vou do that, please? 
A From the material that I have read and looked 


at, the police officer told me, in effect, "I was told 
by my supervising officer to go down to the union hall 
and to teli the people there who were distributing 
literature against the union's recuest or demand or 
instructions that they either had to stop or I was going 
to have to place them under arrest, and I said this to 
these people and eitherthey didn't stop or Mr. Morrissey 


didn't stop," I don't recall specifically what he 


told me about how many people were there, so I said to 


Mr. Morrissey, “I'm sorry, you're under arrest and I 
placed him under arrest." 


Now, that is not word for word, that's 


substance. 
Q What were the charges brought against Mr. 
Morrissey? 
MR. BERGADANO: Your Honor, we have that. 
THE COURT: Don't you have that in evidence 
already? 
MR. MC INERNEY: All right. 
Q What were the penalties on those charges? 


MR. MINA: Objection. 


MR, BERGADANO: Objection. 


Fishman-direct-cross 
THE COURT: Yes, sustained. 
fa) Now, did either of t - witnesses tell you 
that Morrissey was doing anything which made out the 
offense of disorderly conduct? 
MR. MINA: Objection. 
MR. BERGADANO: Objection, your Honcr. 
THE COURT: Sustained. 
MR. MC INERNEY: I have nothing further 
of this witness. 
CROSS-EXAMINATION 
BY MR. MINA: 
Q Mr. Fishman, I will try to make this very 
short for you. 
Can you tell the jury from looking at that 


arraignment record about how long that arraignment took? 


A Do you mean the transcript of the arraignment? 
Q Yes. 
A It's not in front of me right now, but from 


looking at it I would estimate two minutes, three 
minutes, something like that, four minutes. 
Q And was it after that arraignment -- 


MR. MC INERNEY: Your Honor, I object to that 


estimate. 


If he has any recollection, I will take his 


| 
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recollection, but the estimate -- 

THE COURT: He wasn't. there. 

MR. MC INERNEY: Oh, on the arraignment. 
Excuse me. Excuse me. 

THE COURT: Why didn't you object in the 
first instance? 

MR. MC INERNEY: Your Honor, I wasn't paying 
attention. 

THE COURT:, All right. I am going to let it 
stand, but the jury can put whatever weight they want on 
the witness' answer. 

The question related to an arraignment at 
which the witness was not present. He has given an 
estimate. It may be based on his other experience, 
maybe not. You can accept it or reject it as you see 
fit. 

In any event, customarily arraignments are 
not lengthy proceedings, is that right? 

THE WITNESS: That is correct, vour Honor. 

THE COURT: Next question. 

0 You did appear before Judge Ringel on the 
20th of July, is that correct? 
A Yes, sir. 


Q Could you te 1 the jury how long that 
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proceeding took? 
THE COURT: Approximately. 
A Approximately 20 minutes, half an hour, 
something along those lines. 
MR, MINA: I have no further questions, 
your Honor. 
CROSS -EXAMINATION 
BY MR. BERGADANO: 
Q Mr. Fishman, you have before you te criminal 
court papers with the complaint? 
A Do you want the police officer's report or 
the court papers? 
Q First, if you will look, Mr. Fishman, at the 
affidavit signed by Mr. Nimmo with the charges above it. 
A That is part of -- 
THE COURT: That is 12, I helieve. 
MR. BERGADANO: Yes. 
Q I think in that group of papers it may be the 
last sheet of paper. 
A I have it, sir. 
Q Mr. Fishman, you dictated to a stenographer 
or someone and they typed up the typed portion, is that 
correct, sir? 


A That is correct. 
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And there was a change, was there not, up 


second 


degree, and it was changed to third degree, is that 


right? 
A 


Q 


That is correct. 


And that was because of a change in the law, 


was it, sir? 


A 


Honor. 


Honor. 


answered it. 


Honor. 


has heard it 


Q 


That is correct. 


MR. MC INERNEY: I object to that, your 


THE COURT: What is that? 


MR. MC INERNEY: I object to that, your 


THE 


COURT: It is in the record. He has 


MR. MC INERNEY: I move to strike it, vour 


THE COURT: I will let it stand. The jury 


Mr. 


Fishman, as the assistant district attorney 


handling this matter in the complaint room, was ityou, 
sir, who decided what the charges were to be put against 


Mr. Morrissey based on the facts as related to you? 


MR. MC INEPNEY: I object to that, your Honor. 
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THE COURT: Overruled. 
A That's one of the primary functions of the 


assistant DA in the complaint room, ves, sir. 


Q The complainants states the facts and the 


assistant district attorney decides whether those facts 


are sufficient to constitute a crime and if so, what the 


crime is in the complaint, is that correct, sir? 


A Rasically, yes, sir. 


MR. 


BERGRDANO: I have no further cuestions. 


REDIRECT EXAMINATION 


BY MR. MC INERNEY: 


'@) Well, now let's find out whether or not the 


fact that the union hall was a public place or a private 


place was given to you by Mr. Nimmo or anyone? 


MR. 


MR. 


MiNA: Objection. 


BERGADANO: Objection, vour Honor. It 


is outside cross-examination. 


THE COURT: I will allow it anyway. 


MR. 


THE 


MR. 


A Can 


THE 


let us have the 


MC INERNEY: He asked about -- 

COURT: All right. 

MC INERNEY: Thank you, vour 4Yonor. 

I have the question read hack, please? 
COURT: Who advised you whether or not -- 


question read specifically. 


| 
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(Record read) 

MR. MINA: Your Honor, I cbject onlv to the 
form of the question. 

THE COURT: Sustained as to form. 

You may inquire. The original objection was 
that it was beyond the scope of the cross-examination. 
I overrule that, but I do sustain an objection to the 
form. 

0 Did anyone tell you whether or not -- 
were you told that the union hall was a public place? 

A I don't recall specifically what I was told 
about the union hall, except that it was a building of, 
by and for the union and for members of the union and 
union activities. 

19) Had you known it was a private place and that 
fact been disclosed to you, would you have charaed this 
defendant with disorderly conduct? 

MR. BERGADANO: Objection. 
MR. MINA: Objection. 
THF COURT: Sustained. 

fa) In bringing the charge of criminal trespass 

against Mr. Morrissey, was it disclosed to you that he 


was a dues-paying member of the union? 


MR. MINA: Objection. 
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THE COURT: * will aliecw it 
A I know T knew tha before my statement to 
Judge Ringel on July 20. I don't know for certain I 
was told that on July 13. 
Q And did anyone call to your attention the 
First Amendment to the Constitution of the United 


States when you made that charge? 


MR. MINA- NMbjection, your Honor. 
THE COURT: Sustained. 
0 Did anybody call to your attention the 


Landrum-Gricfin Act? 
MR. MINA: Objection, your Honor. 
MR. BERGADANO: Objection, your Honor. 
THE COURT: Sustained. 
MR. MC INERNFY: No further questions. 
MR, MINA: I have no further auestions, your 
Honor. 
RECROSS EXAMINATION 
BY MR. BERGADANO: 

oO Mr. Fishman, you were aware on July 20 
before the hearing was held in Judge Ringel's court that 
Mr. Morrissey was a dues-paying member of the union, is 
that correct? 


A Yes, sir, and I believe I was aware of that 
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on the 13th as well. 
fe) And with that knowledge and with the facts 
that you ‘<:), you sought to overcome the demurrer which 
had bee: filed against the complainant, is that right, sir? 


You arguei against the dismissal? 


A I argued as best I could against the dis- 
missal. 
fe) With all of the facts, including the fact 


that Mr. Morrissey was a dues-paying member at the time 
that these events occurred which led to his arrest? 

A Yes, sir. 

0 Thank you, sir. 

MR. BERGADANO: No further questions. 

MR. MC INERNEY: May I have this witness 
explain what a demurrer is? He is an expert in the 
field. 

THE COURT: es, the word was used. 

MR. BERGADANO: No problem. 

THE WITNESS: Yes. 

Demurrer is out of use in New York criminal 
practice, but it basically is a statement by the 
defendant to. the effect that, "I don't heen to answer 
the complaint because the complaint does not make out a 


crime,’ 


and that is apparently what Jucge Ringel decided, 
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there was no crime made out in the complaint. 
MR. MC INERNEY: Thank you. 
THE COURT: Thank you very much, sir. 
(Witness excused) 
MR. MC INERNEY: Your Honor, I am going to 
put Mr. Hess on. 
MR. SIFFERT: Your Honor, may I be seated 
at counsel table here? 


THE COURT: Mr. Siffert, you may. 


MICHAEL D. HESS, called as a 
witness by the plaintiff, being first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 
BY MR. MC INERNEY: 

QO In the late 60's, were you an assistant 
United States Attorney, Mr. Hess? 

A Yes, sir, I was. 

0 And in connection with vour duties as a 
United States Attorney, did you become acquainted with 
the plaintiff in this action, Mr. Morrissey? 

A To be precise, I was an assistant United 
States Attorney in this district and I did hecome 


acquainted with Mr. Morrissey, I believe, in 1967. 
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(6) Was that in connection with a contest of the 
1966 NMU election? 
MR. MINA: Objection, your Honor. 
THE COURT: Sustained. 
Q In what connection did you become associated 
with Mr. Morrissey or become familiar with Mr. Morrissey? 
A At the end of December 1966 the Secretary of 
Labor, then Willard Wirtz, filed a lawsuit in this 
district through the United States Attorney's office 
against the National Maritime Union to upset the 1966 
National Maritime Union election. Mr. Morrissey had been 
a complainant to the Secretary of Labor requesting that 
action by the Secretary of Labor. 
QO And did Mr. Morrissey testify on behalf of 
the governrant as a witness? 
MR, MINA: Objection, your Honor. 
THE COURT: You are leading him. 
MR. MC INERNEY: All right. 
Q Rfter your meeting Mr. Morrissey, what 
further connection did you have with him? 
MR. MINA: Your Honor, at this time I must 
make the objection to Mr. HNess' testimony unless it in 


some way relates to the trial that we are here for now. 


THE COURT: That is a very open ended 
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A Mr. Morrissey, as a complainant to the 


Secretary of Labor, conferred with the attorneys for the 


Secretary of Labor, the U. S. Attorney's office, in 1967, 


and then eventually acted as a witness for the government 


in that action. That was a civil action. 
0 pid there come a time that Mr. Morrissey 
made a separate complaint to you on his own? 

MR. MINA: Objection. 

THE COURT: You are leading him again. 

MR. MC INERNEY: All right. 

THE COURT: I think it is appropriate to 
make an inquiry, but the witness is certainly answering 
your questions and I would suggest that you should 
frame it properly. 

fe) Did you have any other business with Mr. 
Morrissey in 1967? 

MR. MINA: Objection. Irrelevant. 

THE COURT: I am going to allow it. Let's 
see wnat we can find out. 

A During the course of the secretary's action 
regarding the election against the National Maritime 
Union, it came to my attention as an assistant U. S. 


Attorney that Mr. Morrissey's union book had been taken 
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from him and his union membership suspended and Mr. 
Morrissey reauested that the United States Attorney's 
office here look into that matter, and his request was 
that we regain*his union book for him from the union. 

Q And did you take any action as a result of 
Mr. Morrissey's complaint? 

MR. MINA: Your Honor, again, I must object. 
This has no relavance at all to this lawsuit. 

MR. Morrissey has already testified that he 
didn't have that union book for about 18 months, the jury 
knows that already, and this really has no relevance to 
an arrest on July 1, 1971. 

THE COURT: I think it is rather remote and 
I must suggest it is also cumulative. But since it has 
been introduced already in evidence and I don't see any 
strong reason to keep it out at this point, I am coj 
let the witness answer the question. 

I gather, Mr. Morrissey requested the United 
States Attorney to use its best efforts to regain his 
book for him, is that correct, Mr. Hess? 

THE WITNESS: That is correct, your Honor. 

THE COURT: And did there come a time 
after the United States Attorney did certain things 


where Mr. Morrissey's book was, in fact, returned to him? 
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THE WITNESS: Yes, your Honor, that is what 
occurred, and the union gave Mr. Morrissey his union 
book back, as I recall. 

Q Did you have any opposition in that connec- 
tion? 

A When you say opposition, my memory is not 
perfectly clear. As I recall, I made a motion before 
Judge Motley, who had been the judge sitting in the 
election case, to get the union book back. Up to that 
time negotiations between the United States Attorney's 
office and the National Maritime Union had not been 
fruitful. The union had not agreed to give the book 
back. 

I then made a motion before Judge Motley 
to get the book back. My recollection is that the matter 
never was decided by Judge Motley because prior to either 
the argument of that motion or her decision the union 
did give Mr. Morrisey his book back. 

That's my best recollection. 

Q Have you had any conversations about Mr. 
Morrissey with either Mr. Curran, Mr. Wall, Mr. Freedman 
or Mr. Sovel? 

MR. MINA: Objection, your Honor. 


MR. BERGADANO: Objection. 
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inquiry. 


answer is yes. 


McInerney. 


time and something about when? 


THE COURT: 


MR. BERGADANO: 
THE COURT: 


If the answer is yes, 


MR. BERGADANO: 


read back to you. 


(Record read) 


THE COURT: 


MR. MC INERNEY: 


Hess-direct 


That may be dispositive of the matter. 


Fine. 


THE COURT: Mr. Hess, 


Thank you, 


Couldn't we at least have them one at a 


Let me let the witness do this: 


Would you answer that question yes or no? 


If the answer is no, 


then I will require an individual 


I will have the cuestion 


Well, that's a very broad question. 
During the course of the action by the 
Secretary of Labor against the union, Mr. Morrissev's 


name was certainly mentioned in conversations, so the 


All right, fine. 


Now let's take the next question, please, Mr. 


Yes. 


I don't recall ever having a conversation with 


it is. 


your Honor. 
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Mr. Curran, except I was present at a deposition of Mr. 
Curran where the United States Attorneys, by myself and 
another Assistant United States Attorney named Arthur 
Olick, took Mr. Curran's deposition, afid in the 

course of that deposition I think Mr. Morrissey's name 
was mentioned but that is the only recollection I have of 
being present with Mr. Curran where Mr. Morrissey's name 
might have been mentioned. 

Q Do you have any recollection of what Mr. 
Curran said? 

MR. MINA: Objection. 

MR. BERGADANO: Objection. 

THE COURT: No, I will allow the question. 

Yes or no, Mr. Hess? 

THE WITNESS: I don't. I would think the 
deposition would speak for itself. 

2) Did you ever have any conversation with 
Mr. Wall, Shannon J. Wall, concerning Mr. Morrissey? 

A The same answer applies to Mr. Wall. I never 
had an independent conversation with him. “We did take 
his deposition as well and that deposition was also 
present in that lawsuit filed by the Secretary of Labor. 

QO And did you have any conversations with Mr. 


Freedman? 
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A With regard to Mr. Freedman, he was mv 
adversary counsel, he represented the union in that 
election dispute. I don't recall any specifi- conver- 
sations. 

We certainly had a number of conversations as 
lawyers do on opposite sides of cases and I'm sure I to’d 
him that we were going to call Mr. Morrissey as a vienese 
ane .:her details about the action. I don't recall any- 
thing more specific than that. 

That same thing would apply to Mr. Sovel, who 
was working with Mr. Freedman as counsel against Mr. 
Olick and myself. 


a) Thank you very much, Mr. Hess. 


MR. MC INERNEY: No further questions. 
MR. MINA: I have no questions of this 
witness, your Honor. 
CROSS-EXAMINATION 
BY MR. BERGADANO: 
2) Mr. Hess, is it fair to describe your 
conversations with Mr. Freedman and Mr. Scovel as what we 


might call lawyer talk by adversaries in a case relating 


to that case? 
A Yes. 


a) And that's all it was, is that right, sir? 


nw 
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A Well, that's what it was. 

9 Thank you. 
MR. BERGADANO: No further questions. 
MR. MC INERNEY: Thank vou, Mr. Hess. | 
THE COURT: Thank you very much, Mr. Hess. | 
(Witness excused) : 
THE COURT: I think it would be a good time | 


to take a luncheon recess. I had promised the jurv that 
we would take a recess at 12:30 and we are missing the 
target by about three oi: tour minutes, which I consider 
beinc auite good. I appreciate counsel's assistina 
the Court to that end. 
Ladies and gentlemen, we will resume at 1:39. 
We will qo to approximately 4:30. You can anticipate 
that. 
Please do not discuss the case among yvour- 
selves, do not remain within the presence of any other 
person who might be discussing the case and keep an open | 
mind on all facets of the case until it has been 
completed and given to you following the Court's charge. | 
The jury is excused and directed to return | 
at 1:30 p.m, 
Enjoy your lunch. 


(Luncheon recess) 
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2 | AFTERNOON SESSION 
i 2:00 p.m. 
3 | 
} 
4 | (In open court; jury present) 


w 
| 
S| 


COURT: Good afternoon, ladies and 


6 | gentlemen. We will resume. 
7 i) Mr. McInerney. 
6 H MR. MC INERNFY: The plaintiff calls officer 
9 | Fiore to the stand. 
i 
10 | 
CARMINE 2 Oo ees called as a witness 
3.3 
- | by the plaintiff, being first duly sworn, 
) testified as fo) lows: 
13 |} 
i 
|: DIRECT EXAMINATION 
1S | BY MR. MC INERNEY: 
l 
” ft 2) What is vour occupation? 
v7 | A Police officer, New York City. 
\] 
18 0 And on July 1, 1971, what precinct were vou 
| 
19 stationed at? 
1} 
20 I THE COURT: Were vou a police officer at 
21 | that time? 
2 THE WITNESS: Yes, sir. 
3 | 2) What precinct were you stationed at? 
mA | A Sixth Precinct. 
3 | THE COURT: ‘That is the Charles Street 


4 
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Station? 
THF WITNESS: Yes, sir. Right. 
0 Do you have anv independent recollection of the 


events o: July 1, 1971? 

A You mean from my memo book or my own -- 

THE COURT: If you we co put your memo 
book aside and if counsel asked you if you remember 
anything that happened in or about the NMU hall on that 
date, would you have any recollection ? 

THE WITNESS: A vaque recollection, vou know, 
very little. 

@ Alt right. Tell us what you smember on 
July 1, 1971, at the NMU hall? 

A I remember when we got there we went throuch 
the side entrance and we went up in an elevator. They 
took us to the -~- I don't know if it was the llth floor. 
I can't remember the floor. Maybe I have it written 
down. 

We went into an office and there was arguing 
and words extant and we went into the office and there 
were men there, they said they were the security and that 
they wanted a certain person arrested if he didn't, I 
think the story was. 


So what happened was, the arquing kept qoina 


ro 
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on and then they insisted that he be arrested, and mv 
partner, police officer Tuciarone, made the arrest 
because I was the operator and he was the recorder. 

The recorder takes the arrest at the time 
if he is the recorder. 

So he advised him of hi« rights and asked him 
to come along, and then from there we went to the 
station hovse, they went into the sitting room and 
made out a Yera summons and I waited for him. I was 


doing some other raper work that we had from other 


jobs. Then after that he came out and we left. 

9 Do you remember what brought vou to the NMU 
hall? 

A At first we were called into the station 


house and he spvrke to the sergeant or something about 
leaflets or something there, they were handing out 
leaflets. 
Like I sev, I can't remember too well. It's 
a very vaque thing for me. 
(a) I ask you to just give us your best recollec- 
tion. | 
A And then shortly after that we got a job, 
somethine related to “isorderly man or something. 


0 That came on the radio? 
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A Pight, over the radio, and it was a call to 
go directly there. That's why we responded there. 

@] Do vou recognize the person who was arrested? 


Do you sce him in this courtroom? 


A Yes. 
8) Would you point him out, please? 
A That man right there (indicating). 
THE COURT: Indicating the plaintiff, Mr. 
Morrissey. 
9 Did you see Mr. Morrissey on July 1, 1971 


doing anvthina inside the ha)1? 
A No, I didn't see him do anything. IT just 


saw them arguing with each other. 


THE COURT: And this was upstairs? 
THE WITNESS: Upstairs, ves. 
THE COURT: You recall coing upstairs 


somewhere in an elevator? 

THE W1° ‘FESS: Yes. We went through a side 
entrance and went directly to an elevator and straight 
upstairs. 

THE COURT: Was it when vov got upstairs 
that vou sa Mr. Morrissey for the first time? 

THE WITNESS: Riqht, ves, in the office. 


a) Do you remember how many police officers were 
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there on the scene? 


A You mean downstairs? 


0 Downstairs, upstairs, anywhere on the 


A Gee, I can't remember anv other volice officers 


besides me and my partner at the time. 


0 May I see your memo book? 
A Yes (handin4). 
oO bc vou recall who it was that asked vou to make 


the arrest at the union hall? 
A There was one of the officials, probahblv 
faces and names. 


security. I don't remember 


MR. MC INERNEY: I have no further ovestions. 


CROSS-EXAMINATION 
BY MR. MINA: 

Q Patrolman Fiore, when you arrived at the 
union hall and there came to a point when vou met with 
Mr. Morrissey and this securitv person, whoever it was, 
did you at that time tell Mr. Morrissey that thev had 


said if he didn't stop he would be arrested? 


A Not me particularly. 
9 Were you there when it was said to him? 
A Excuse me? | 


Were there when that was said to him? 


you 


| 

minutes, in the building itself. | 
1 
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| | 
2 | A I could have been, Tt could have been ssid | 
e 3 | to him, but, like, I don't remember me saying it | 
— eT directly or hearing it directly, because my partner -- | 
5 | Q You do recall, however -- 
: | THE COURT: Wait a minute. Let him finish. | 
| 
7 | What was it? | 
. | THE WITNESS: Because my partner was directly | 
9 || dnvolved with this thing. He did all the talking and | 
10 advising and whatnot. I was just standing by. | 
1 | 9) You do recall, however, that when you arrived | 
12 | there, Mr. Morrissey was told, again, to ston before he 
13 ! was arrested, is that correct:? 
" | A Well, they had -- you see, each side had 
i 
15 their own argument, so, like, to me the whole thing, we 
6 } didn't know what was going on when we got there. : 
| u | You see, each one had their points of view 
” and they were arguing and one would say, "Well, you have | 
| 19 | to leave," the other one would have to say, "Well, I | 
2 | have this right and I have that right." | 
| at | So, like, it was back and forth. It was { 
iby s | just all arguing. | 
A a) About how long were you there? | 
| aA | A Unstairs? In the puilding itself, mavbe 15 
| 
| 
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2 | 10) Insofar as this arrest was concerned, do you 
3 | happen to remember whether this happened to be the first 
4 | arrest for either yourself or Patrolman Tuciarone? 
5 | A No. 
l 
6 | MR. MINA: I have no further questions, your 
7 | Honor. | 
8 CROSS-EXAMINATION | 
9 BY MR. BERGADANO: : 
10 || 9) Officer, do you remember who was present when | 
li you say they were having the arqument that vou mentioned | 
12 f in your testimony? 
13 | A Who was present? | 
4 | 0 Yes. Do you remember any names of any of the 
15 | people? 
16 | A I don't remember any names or faces, but 
17 | there were people there. 
18 THE ZOURT: Aside from Mr. Morrissey, who you | 
19 | identified a few moments ago, do you see anyore | 
20 | else in this courtroom who you recall as having been | 
| i 
21 | present in that office on July 1, 1971? | 
oe | THE WITNESS: I can't recall. | 
23 (0) You received a radio call, you and your 
2A partner, officer Tuciarone, right? | 
25 | A Right. | 
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@) You were on patrol at that time? 
A Yes. 
2) Do you remember, sir, what the radio call 


said to you, what you were supposed to do, what the 
complaint was or whatever it may have been? 
A I don't know if I have it written down here. 


I think it was disorderly man. 


(a) Disorderly man in the union hall? 

A Excuse me? 

Q In the union hall, the NMU building? 

A Yes, in the union hall, ves. 

@) Which was then on Seventh Avenue between: 12th 


Street and 13th Street? 
A Right. 
(@) And that was part of the Sixth Precinct, 


to which you were then assigned? 


A Right. 

Q And you are now assigned to -~ 

A MTA, traffic division. 

Oo And when you arrived, sir, you said there was 


some kind of an argument going on, is that riqht? 
A Yes. 
0 And correct me if I am wrong, please, you 


said that they wanted him to leave and he wouldn't leave, 


19 
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or something to that effect? 
A Something to the effect. Like, I can't state 


exactly what was said and what wags the response. 


Q Do you remember, Officer Fiore, where the arrest 


was made, whether it was made at the union hall or 
actually after Mr. Morrissey was taken to the police 
station? 

A Well, he was placed under arrest upstairs. 
He was advised of his rights upstairs. 

Q You gave him his rights and hewas then taken 


by you and officer Tuciarone to the police station, right? 


A Right. 

19) In the patrol car? 

A Right. 

re) Was there anyone else with you besides the 


three of you, you, your partner and Mr. Morrissey? 

A There must have been a complainant, but I'm 
not sure if he was with us or he came after. Like, I 
can't remember too well. 

9 Would it refregh your recollection, sir, if I 
reminded you that he went in a taxicab and came later? 

A I think that sounds more realistic. 

Q Do you remember, officer, what the discussion 


was? Did you hear what the discussion or argument was 


| 


| 


| 
| 
| 


| 
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that Mr. Morrissey and the other people were having? 

A I can't recall too well. A lot of yelling, | 

a lot of argument. None of it made any sense hecause | 

I didn't know what was going on. 

Q Was it noisy, was it loud? | 

aN It was loud, yes. A regular argument, you | 

know, yelling back and forth. | 

0 And was that downstairs when you first came 

in or later, either way? | 

A Upstairs. 

8) Do you remember, sir, first your own recollec- 

tion, how long were you in the station house when Mr. | 

Morrissey was being processed, as they call it? | 


A Well, I have the information -- 


j 


@) First, do you remember? If you don't remember, 

you may look at your book. | 
A I have it in here. | 

It was somewhere a little over an hour, an 


hour and ten minutes. 


@) The whole thing was a little over an hour? | 
A Right. 

| 
(a) Did you ever put handcuffs on Mr. Morrissey? 


Do you remember? 
A Well, I didn't. I'm trying to remember if my 
| 
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partner did. 
T can't remember too well. Usually we try 

not to, you know, in this situation. 

a) Of your own knowledge, sir, was Mr. Morrissey 
ever locked up in the station house? 

A Excuse me? 

9) Was he ever locked up when he was in the 


station house? When I say locked up, did you put him 


in a cell or did he stay in the room and talk to your 
partner? 
A To the best of my knowledaqe, he wasn't locked 


up. They went into the back sitting room. 


0 And the whole thing took about an hour? 
A About an hour and ten minutes, 15 minutes. 
9 Then you went back on patrol? 
A Right. 
a) Thank you. 
MR. BEXGADANO: No further questions. 


REDIRECT EXAMINATION 
BY MR. MC INERNEY: 

@) Did you yourself make a complaint against 
Mr. Morrissey? 


A Myself? 


QO Yes. 


10 


11 
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A No. 
9) Did officer Tuciarone make a complaint against 
Mr. Morrissey? 

MR.MINA: Objection. 

MR. BERGADANO: Your Honor, objection. 

We have documents in the record signed by 
officer Tuciarone. They speak for the ~e!ves. 

THE COURT: I would suggest if there is a 
complaint and it is in writing, the writing would be the 
best evidence. 

MR. MC INFRNEY: Your Honor, there is a 
corroborating affidavit, it is not a complaint. I want 
to know if he knows of his own knowledqe if officer 
Tuciarone made a complaint. 

THE COURT: Let us ask him. 

Do you know whether or not officer Tuciarone ~-- 
well, let's go back one step. 

MR. BERGANANO: Mav I please, your Honor, 
refer you to Plaintiff's Exhibit 14 in evidence. 

THE COURT: Let me see it, please. 

MR. BERGADANDO: As he said, the first sheet 
is in the officer's writing, the second one was typed up 
in the police departrent. (Handing to the Court) 


Your Honor will recall that the plaintiff 
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introduced it on the testimony of district attorney 

Fishman this morning. | | 
THE COURT: Isn't this the best evidence 

of who made a complaint, counsel, incicatina Plaintiff's 

Exhibit 14 in evidence? 
MR. MC INERNEY: Your Honor, I call your 

attention to the fact that he was arrested bv the 

complainant which is checked there. It is not the 

officer's complaint but the complainant's complaint. 
MR. BERGADANO: Your Honor, I object to 


counsel's categorization of it. 


THE COURT: The document is in evidence, it 
speaks for itself. The jury will disregard the comments | 
of counsel. 

MR. BERGADANO: And this witness has testified 


just a few minutes aqo that his partner made the arrest, 
the official police denartment arrest. 

THE COURT: It would apnear to me that 
these two officers placed the plaintiff here under 
arrest. That, I think, has been testified to. 

Do you know, Patrolman Fiore, whether or not 
your partner filed any complaint report against Mr. 
Morrissey relative to this affair on July 1, 1971? 


THE WITNK3S: To the best of my knowledcae, 


ow 
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he didn't. He was the arresting officer. 
THE COURT: He was the arresting officer? 


THE WITNESS: But he wasn't the complainant 
from the point that I left off with. 
THE COURT: Anything else, sir? 

O When vou were upstairs in the security office 
in the union hall, did anyone show any writing to either 
you or officer Tuciarone, that you can remember? 

A tT can't recall. 

MR. MC INERNEY: I have no further questions. 

MR. MINA: I have no further auestions, your 
Honor. 

MR. BERGADANO: No further questions. 

THE COURT: Thank you, officer. 

(Witness excused) 

THE COUR: You may proceed, Mr. McInerney. 

MR. MC INFERNEY: Your Honor, I would like to 
put that one Pilot in evidence that we spoke about 
earlier. 

THE COURT: Which one is that now? Let us 


go back. 


MR. MC INERNEY: For what purpose, I have some 


preliminary questions. 


Here it is. I will just hand it up to vour 
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Honor (handing). 


I have checked the parts that I would like 


to have in evidence, your Honor. 


THE COURT: You want to put in evidence a 


portion of the pilot, November 1967. You say you have 
checked it. 
I don't see where the checkmarks are. 


i MR. MC INERNEY: I checked it very lichtly, 


I didn't want to have it -- 


your Honor. 


THE COURT: So lightly that I don't see it. 


3 Where is it? | 
! 
a I I think I see it. Down here? | 
at MR. MC INERNEY: Yes, beginning there, your | 
| 
5 | Honor. | 
' | 
16 i (Pause) 
wy THE COURT: "nis document you show me, this 
| article, appears, from the Court's observation, to be 
19 authored by Filiberto "Tony" Lucio. 
a | MR. MC INERNEY: Yes, your Honor. | 
21 THE COURT: Mr. Lucio is not a party to this 
2 | 
i case. 
= MR. MC INERNEY: The NMU is, your Honor. It 
% || is the official organ of the NMU. 


THE 


COURT: You want to introduce this only 


uw 
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against the NMU? 

MR. MC INERNEY: Your Honor, I have about two 
or three pages out of Mr. Curran's deposition concerning 
it and would it be -- 


THE COURT: Wouldn't it be better for you to 


read from that? 


| 
| 
| 
| 


MR. MC INERNEY: I den't have any questions on | 


Mr. Cur. an's deposision relating to that, just marking it 
and then asking him these questions, your Honor (indi- 
cating). 

THE COURT: Let me ask you something, 
counsel: 

Can a union have malice, can a union be 
malicious? Isn't it necessary for individuals to have 
malice and to be malicious? 

If vou want to discuss the matter further 
at the side bar, gentlemen, I would be more than happy 
to, but that is my question, because that is the purpose 
of this offer. 

(At the side bar) 

MR. MC INPERNEY: Are you addressing the 
question to me our Honor? 

THE COURT: Yes. 


MR. MC INERNEY: First, mav I take exception 


- ee oe 
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to the remark before the jury at this time. 
My answer to it -- 
THE COURT: All right, stop a minute. 


(In open court) 


THE COURT: Counsel has objected to the last 


remark made by the Court. 

I strike that remark from the record. I 
direct the jury to disregard it completelv. 

You understand that, ladies and gentlemen. 

Very well. 

(At the side bar) 

THE COURT: You may proceed, sir. 

MR. MC INERNEY: Your Honor, in answer to 
that question, I think it is answered in my trial brief 
that the union may be held for the acts of the officials 
and the malice of the officials may be attributed to the 
union, yes. 

MR. MINA: Your Honor, may I be heard on 
this? 

THE COURT: Yes. 

MR. MINA: We would take the position 
that the law is very clear that if anv of the named 


defendants were shown to be malicious, it is possible, 


dependir:.q on their pon~ition, that their maliciousness 
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might be attributable to the union, but only through 
them. 

The union as an entity does not really 
exist except through the members, can only be held to 
be malicious through maliciousness shown on the part 
of one of thedefendants. 

The man who wrote this article is not even 
a defendant in this action. 

THE COURT: No, he is not. That is what 
troubles me. 

MR. MINA: And it is also an article written 
in 1967, as I recall. 

THE COURT: Yes. It is remote in point of 
time and it is authored kb someone other than 4 defendant 
in this case. 

In other words, this is not an unidentified 
article which vou might attribute to the editorial board, 
this is a siqned article. 

MR. MC INERNEY: Your Honor, T call your 
attention to the fact that Mr. Curran, who was a member 
of the editoria) board, said it was a special article. 

More than that, I have further auestions, sf 
your Honor will let me read them. 


It is che only article that wes over put in 
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in that fashion where a letter to the vilot took up two 
pages and the picture of the man who authored the 
article. 

In other words, what I am saying to you is 


this, although signed by Lucio, who knows w..o wrote it, 


but it certainly appears in the NMU Tilot and I can't think 


of anything -- it is the official organ of ihe union. 


It goes to the 50 states and Yokohama and Panama. If 


that is what Mr. Morrissey has to buck, every memher of the 


union gets this. 

Now, he certainly can't compete with a thing 
like that. He can't answer that. The malice grips 
all over it. 

THE COURT: It is so remote from the time 
of the arrest thac I am going to exclude it. 

I have reconsidered something else at this 
point. 

MR. MC INERNFY: Yes, vour Honor. 

THE COURT: I am going to permit vou to pu 
in the July-August 1971 extract. It is so close in 
point of time to the arrest that I think you should put 
that in. 

This, on the other hand, is so remote that I 


qoing to exclude it. 


| 
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MR. BERGADANO: Again, vour Honor, not as to 
my clients, obviously. This is being offered -- 

THE COURT: This is beina offered acainst the 
union, that is correct. 

So you have my ruling. 

In other words, I am going to permit vou. to 
put in the July-August 1971 Pilot. That is so close to 
the events you complain of that on reflection I think that 
should go in. 

This is remote in point of time, it appears 
on its face to be authored by someone other chan Q person 
who i* a defendant in this case, and for this reason 
and the fact that it essentially is an inflammatory -- 

MR. MC INERNEY: There is no doubt about 
that. 

THE COURT: That's right, inflammatory, it 
happened four years before the event and under the 
circumstances I am going to exclude Lt. 

You have my ruling. 

MR. MC TNERNEY: Thank vou, your Honor. 

(In open court) 

TUE COURT: At this point, based on 2 side-bar 
discussion, I am qoing to reverse the ruling that I made 


to the offer of Plaintiff's Exhibit 9 for identification, 


| 
| 
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and if counsel for the defendants wish to object thev mav 
do so, but I am going to admit that portion cf the Pilot 
and I am going to admit it at this time only against the 
NMU. 

MR. BERGADANO: Thank you, your Honor. 

MR. MC INERNEY: You are talking about the 
earlier offer? 

THE COURT: Yes. That is now to be admitted 
into evidence, as I say, at this time only aaainst the 
NMU. 

So if you will give the clerk Plaintiff's 
Exhibit 9, I am going to have that received. 

(Plaintiff's Exhibit No. 9 was received in 

evidence) 

MR. BERGADANO: As we discussed, can we 
limit the recor3ings of the document, of this magazine, 
to the pertinent sections rather than the whole 40 or 79 
or whatever it is pages? 

THE COURT: Yes. 

Ladies and gentlemen, what has been received 
here against the NMU only is asmall portion of the union 
magazine, the Pilot, the July-Auqust 1971 issue. 

I believe the material is on either one or two 


wages of a 60 or 65-paqge issue, am I correct, counsel? 
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MR. MC INERNEY: Page 4. It is the paragraph | 
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that hegins, "Those are the main opjectives our union has 
to work for at that time.” 

It is all on page 4 and it is just one full 
paraocraph. 

THE COURT: That is received, and if read 
to the jury thatis all that should be read. 

MR. MC INFRNEY: Should I read it now? 

THE COURT: . If you wish. 

If shown to the jury, the only thing that will 
be shown or sent to the jury room is that page with the 
identification that it comes from the Pilot of July-Auqust, 
1971, and if read now I would caution the jury, again, 
this is being offered at this time or received at this 
time only against the National Maritime Union. 

MR. MINA: May I clarify, again, I don't 
mean to do it twice, but so the jury is clear on it, 
when we say against the NMU, we are not talking about anv 
of the individual defendants. 

THE COURT: Not at this time. 

MR. MC INERNFY: Your Honor, it is written 
by Joseph Curran? 

THE COURT: Is. it? 


MR. MC INERNEY: Yes, sir. 


_#t 
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THF COURT: If that is the case, then -- 


let me see it. 

MR. MC INERNEY: His picture and his name 
appear rignt in it. 

THE COURT: Is it signed? 

MR. MC INERNEY: It is not signed, but it -- 

THE COURT: It does say by Josenh Curran. 

MR. MINA: At this point we just renew the 
objection previously made that this came after the 
arrest. 

THE COURT: Yes. Well, we don't know. rt 
is the July-August 1971 issue. Whether it was written 
on or before the date of the arrest is not known by the 
Court a’ ‘he moment. 

In any event, it aprears to be close in point 
of time to the time of the arrest, although it is nct 
clear from the record, as I see it, whether it was 
before, at or immediately after arrest that this was 
written. 

In any event, I will permit the jury to 
consider this article, but only in their considerat? on 
of the case as it relates now to the union and to Mr. 
Curran. 


MR. BERGANANO: Thank you, your Honor. 


tr 
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dR. MC INERNEY: This is reading from the 
NMU Pilot, the official organ of the NMU, paqe 4, and it 
is the July-August 1971 issue, 

"Those are the main objectives cur union has 
to work toward at this time. Of course, to assure our 
ability to concentrate on these vital goals, we must 
safequard our union against the disruption and division 
which a handful of dissidents again have been trying 
to create. The fact that this group has no membership 
support has been demonstrated time and again. However, 
by disrupting membership meetings and attempting to 
intimidate members, taking advantage of the Landrum- 
Griffin Law gives to disrupters within the unions, thev 
can hamper the effectiveness of the union's main 
efforts. 

“We are confident that the membership will 
continue to demonstrate, as you have so often in the face 
of past disruptive efforts by these people, that their 
efforts will not be successful and that we will continue 
to work on positive programs to protect and advance the 
interests of the geatest majority of our members." 

Your Honor, may I have the page that vou 
excluded marked for idontification. 


THE COUR’: I thought it hed been already. 
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2 | MR. MC INERNEY: Had it been marked for 
3 | identification? 
4 THE COURT: All right. Let us identify 
5 | it if it hasn't been. I thought you had, but if vou 
. | hadn't, it will be 18, I guess. 
7 MR. MC INERNEY: It hasn't been marked for 
i| 
|| identification. 
9 | THE COURT: It is the Pilot of what date? 
10 | MR. MC INFERNEY: November 1967. 
ll | THE COURT: The Pilot of November 1967. 
12 | Which pages? 
13 | MR. MC INERNEY: Pages 20 and 21. 
14 THE COURT: You have offered those, have you, 
15 ! counsel? 
6 |, MR. MC INERNEY: Yes, vour Honor. | 
sae THE COURT: Are there objections? | 
18 | MR. MINA: No objection, vour Honor. | 
19 | MR. BERGADANO: No objection. | 
20 | MR. MINA: I am sorry, wait a minute. 
21 | MR. BERCADANO: Not as to mv clients. | 
2 | THE COURT: This is an offer now -- 
| 
| MR. MINA: No, we object. | 
a || THE COURT: I think you may not have heard | 
| 
| 
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MR. MINA: I'm sorry, your Honor. 

THE COURT: There is an offer of the Pilct 
of Novemper 1967 -- 

MR. MINA: Your Honor, we mike the same 
objections we just made pursuant to the discussion at the 
bench. 

MR. BERGADANO: It doesn't relate to my 
clients, your Honor, but I object as to remoteness in 
time. 

THE COURT: Objection sustained. 

MR. MC INERNEY: The plaintiff calls James 
Nimmo to the stand. 


THE COURT: James Nimmo, please. 


JAMES NIMMO, called as a witness 
by thé plaintiff, being first duly sworn, 


testified as follows: 


THE COURT: Mr. MeInerney, vou were talking 
with your people during the administration of the oath. 
The oath is a holy vow. It is not to be 
interrupted by any conversation for any purpose. 
MR. MC INTRNEY: Excuse me, your Honor. 
TUF COURT: Let ns not have it happen aqaiin. 


All right, you may proceed. 
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Nimmo-direct 


DIRECT EXAMINATION 


BY MR. MC INERNEY: 


Q 


On July 1, 1971, were you the master-at-arms 


at the door of the NMU hall? 


A 


the door of the NMU hall on a date when James Morrissey 


I think so. I'm not sure of the date. 


THE COURT: Were you the master-at-arms at 


was arrested by the police? 


THE WITNESS: Yes. 


On that day, you -- 


MR. MC INERNEY: Your Honor, may I have Mr. 


Nimmo declared to be a hostile witness? 


statement. 


THE COURT: Let us hear what he has to 


He is an adverse party and I am prepared to 


let you lead him, but I don't think a declaration is 


necessary. 


So far he has answered the questions that 


have been put to him. Let's proceed. 


Q 


MR. MC INERNEY: All right, your Honor. 


Did vou observe Mr. Morrissey within the 


union hall on July 1, 1971? 


A 


0 


Yes. 
And when did you first observe him there? 


As soon as he came through the door. 


When was that? 


nm 
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A Sometime that morning between 9 and 19 
o'clock. 

@) And thereafter -- and did you have a conver- 
sation with Mr. Morrissey? 

A Yes. 

0 What did you tell him? 

A I ‘old him to stop passiny out literature 
inside the hearing hall. 

9) And he told you that he had a First Amendment 
right to be there, didn't he? 

MR. MINA: Objection, your Honor. 


MR. BERGADANO: Objection. 

THE COURT: Did he say that to you? 

THE WITNESS: No, he did not. 

THE COURT: Very well. Next question. 
Q What did he say? 
A He said he would not stop, that he would 


continue to pass them out. 


Q And then what did you do? 

A I left him alone. 

Q pid there come a time you called Mr. Snow? 
A Yes. 

Q When was that? 

A About an hour later. 
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Oo What did you say to Snow? 
A I told him that I hid asked Mr. Morrissey 


to stop passing out literature and he refused. 


@) And what did Snow tell you 

A He said to ask him again. 

(@) Who is Mr. Snow? 

A He was chief of securitv. 

Oo And did yor ask Morrissey again? 

A Yes, I did. 

0 And what did Mr. Morrissey tell vou? 

A He said he would not stop. 

a) And then what did you say? 

A I called Mr. Snow again. He said to keep 


asking him to stop passing out literature, if he 


continues to, to call the police. 


(9) Previous to July 1, 1971, did you know 
Morrissey? 
A Yes. 
Q And did you know he was a dissident? 
A No, I did not. 
MR. MINA: Objection. 


MR. BERGADANO: Objection. 


THE COURT: Ne has even answered your question 


for you, gentle \. Ne said no, he did not. 


6 
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ask questions clearlv callirq for a leqal conclusion, sir. 
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I will let it siand. Let's move on. 


I would suggest in the future that vou not 


Let's proceed. 


0 


A 


A 


when he 


A 


9 


Well, what did you know about Morrissev? 


Taat he was a seaman, like me, that's all. 


Did you know he had run for national office? 


Yes. 
Did you know he had run against Mr. Wall? 
Yes. 


And did you ask him to see his literature 


came into the hall? 


No, I did not. 


Nid there come a time vov told Mr. Morrissey 


that you were going to have him arrested? 


MR. MINA: In July ist, 1971? I don't 


mean to add to the ar: ttion. 


THE COURT: Yes. I think the form of the 


question leaves it to some doubt. 


The witness didn't say he didn't understand 


it and I assumed that date. 


0 


On July 1, 1971, did you tell Mr. Morrissey 


you were going to have him arrested? 


A 


No, I did not. 


Ey Jk 
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| 
| 
| 
| 


% 


atr81] Nimmo-direct 


| 


Q Did you see anyone else distributing literature? 
A I did not. 
© hid you sign an affidavit in connection with 


the prosecution in the criminal court? 


A I don't understand the question. 
a) Well, did you sign any papers in the criminal 
court? 
A We went to the precinct. I signed something 
there. 
Q pid you sign anything in *he criminal court? 
MR. BEPRGADANO: Your Honor, if vour Honor 


please, I think the document speaks for itself and Mr. 


Fishman said it was in the complaint room of the district 


attorney's office in the courthouse. I think the witness 


may bo confused between the courtroom and courthouse and 
complaint room. 

THE COURT: Yi the witness is confused he 
will say so. 

You said vou thought you signed a docunent 
in the precinct. 

THE WITNESS: Richt. 

THE COURT: pid there come a time when you 


left the precinct anc went to some building downtow in 


Manhz.ttan? 
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m THE WITNESS: Right. 
~ 3 THE COURT: And when you got there, did you | 
_ sign any other piece of paper, to your reccl lection? | 


i THE WITNESS: No, I don't remember that. 


t THE COURT: You don't remember? 
‘ THE WITNESS: No. | 
: THE COURT: All right. Do you want to show | 
9 
him something? | 
" | Q Mr. Nimmo, I show you this 1l in evidence, , 
it and I ask you, is that your signature that appears at the : 
2 | foot of that document (handing) ? | 
3 | A That's my signature, yes. | 
ae te) In this affidavit, it states, "Deponent 
a further states that the defendant and several others were 
7 distributing literatvre in the hiring hall entrance 
ss \ inside the building.” 
7 i pid you sign that affidavit? 
19 : MR. MINA: Objection. 
2 | MR. BERGANANO: Your Honor, he admitted he 
ss ! signed it, it is his siqnature. 
sage * THE COURT: Do you want to persist in that | 
| 
= question, did you siqn that affidavit? 
2A 


\ 
i 
l a) pid your «e that stat-rent? 
H 
| 
| 
MR. MINA: Your Honor, I am coing to object. | 
| 
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to 


THE COURT: It is the same question. He 


said he siaqned this piece of paper. 


MR. MC INERNEY: I withcraw the question. 


3 THE COURT: All right. | 
6 a) Now, were there several others inside the 
hearing hali? 


Not at that time. 


A 


Well, when were they there? 


Q 


| A After the police came some of the ~- they 


were passing literature outside. After the police 


came, several other fellows came inside the building and 


8 ! they started distributing literature, or started dis- 

u tributing Mr. Morrissey's literature. 
15 | (@) Did anyone instruct you to sinole out | 
16 Morrissey? | 
" | A No. | 
1B ie) Did you tell anyone else to stop passing 

19 | cut literature. ! 


20 | A He was tr- only one at the time. 
a Well, you said you saw some other people at 


some time -- 


| A I said after the police came. They came 
| inside in support of Mr. Morrissey. 


0 Well, in any event, you took Mr. Morrissey | 


rm 


10 
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upstairs to Mr. Snow's office? 


A Right. 

Q And did you meet the police at the front 
door? 

A They came in from the back door. They came 


in from the 12th Street entrance. 
THE COURT: That is the side door? 


THE WITNESS: Side door, right. 


9) Where did you first see the police officers? 

A They came up to me, came over to me at the 
door. 

(@) And what did you say to the police officers 


and what did they say to you? 
A I told them that I asked Mr. Morrissey to 


stop passing out literature in the hiring hall and he 


refused. 
Then they went over and talked to Mr. Morrissey. 
oO And then what happened? 
A Evidently he insisted on passing out 
literature. They came back over to me and I said, 


“Well, the only thing I can suggest is going up to see the 
chief of security.” 
0 And how many police were there? 


A Two. 


i 
| 
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(a) And those two policemen came in and s2w 


you downstairs, is that right? 


MR. BERGADANO: Your Honor, if I may, I 
think that it is not necessary. 
THE COURT: I can't see how this witness 
could testify as to what these policemen saw, saw him. 
I am going to sustain an objection, but let 
you inquire in the area. 
MR. MC INERNEY: Your Honor, my question is, 


did he see the police officers downstairs. 


THE COURT: All right. That is a fair 
question. 
Go ahead. 
A Well, it's on the main entrance, there is 


no downstairs. You come right in the door and as the 


master-at-arms I'm in uniform, so he came over to me 
after, you know, to find out what's happening. 
a) And how many police officers were there on the 


main floor? 


MR. MINA: Objection. Asked and answered. 
He just said two. 
THE COURT: I thought he had, also, but I 


will let him answer aqain. 


Now many policemen did you see on the main 


bo 
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floor? 
THE WITNESS: Two. 
9 pid there come a time when the police officers 


said, "Let's go upstairs"? 
A We went upstairs, yes. 
‘@] Well, who suqqested you go upstairs? 

MR. BERGADANO: Your Honor, we are wasting 
time. Mr. Nimmo gaia the only thing I can suaqgest is 
we go upstairs to see the chief of security. 

THE COURT: I heard that, too, but if he 
wants to ask it I am going to let him ask it. 

A What was the question? 

THE COURT: Mr. Reporter. 

(Record read) 


A Yes. 


C=) 


Now, when you went upstairs, where did you 


A To the chief of security's office. 
THE COURT: That is Mr. Snow's office? 
THE WITNESS: Mr. Snow's office. 
Q ANd what was ‘said by whom and to whom in 
Mr. Snow's office? 
MR. MINA: Objection, unless it is established 


tiiat the witness was present. 


5 


wt 
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THE COURT: Let's go back one step. 


Did you go up to Mr. Snow's office? 


THE WITNESS: I went to the office, I didn't 


go in. 
THE COURT: You didn't go in. 
Were you present during any conversations 
which took place when you went up to the office? 
THE WITNESS: No, I wasn t. 
@) Were you there when Mr. Snow said, "There 
Nimmo, he'll be the complainant." 
MR. BERGADANO: Your Honor -- 
MR. MINA: Objection. 
THE COURT: I am going to overrule it. 
Do you remember any such conversation? 
THE WITNESS: No, I don't. 
9 Well, after they wenc into the office, vou 
remained outside? 
A I went back down to my post at the door. 
9 And did there come a time Morrissey came 
pack downstairs, or what happened then? 
% I received a call from Mr. Snow. I went 


upstai.. and the officer said, "You have to qo with us 


to the precinct to press charges against Mr. Morrisse * 


THE COURT: The officer said that? 


% 


is Mr.! 


to 


officers? 


2) 


office by e2ncesition on January 30, 


A 


please? 


THE WITNESS: 


THE COURT: 


THE WITNESS: 
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No, 


tT don’t. 


The officer said that. 


Do you remember which of the 


Mr. Nimmo, do you remember testifving in mv 


Yes. 


MR, 


MR. MC INERNEY?: 


I don't have a copy for your Hone 


BFE RGADANO: 


Page 68 


know what happened to the origin:*. 


THE COURT: 


All riaght. T 


1970? 


May we have the pace, 


I don't 


wi permit vou 


to read the questions and answers you wish to read. tT 


will ask counsel to follow the matter in their own 


transcripts and I shall listen together with the jury. 


Mr. 


MR. 


MR. 


Pergadano. 


THE 


You 


MR. 


BERGADANO: 


MINA: 


COURT: 


are reading 


MC INF RNEY: 


It is preliminary. 


THE COURT: 


Your Honor, 


Thank you. 


from page 68, 


Beginning on war 


Go ahead. 


your Honor. 


T can read with 


I appreciate that. 


I understana? 


68. 


to 


= 
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*“R,. MC INERNEY: I will start with 67, 
your Honor. 
(8) “Do vou remember whether or not anyone said 
anything to Mr. Snow? 
"A Well, the officer wanted to know what it 


was al] about." 


De you remember that question and the answer? 


A No, I don't. 

9 You don't remember that? 

sal And the officer asked Mr. Snow what it was 
all about? 

"A Yes." 


Do you remember that question and that 


answer? 
A No. 
Q eh Then what did Mr. Snow say? 
"A XI didn't hear." 
Do you remember that question and that 
answer? 


MR. MINA: Your Honor, none of this has to 
do with refuting any of the testimony that this witness 
has just given. 


THE COURT: That is for the jury to 


determine, counsel. 


ny SHCA 
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MR, BERGADANO: Your Honor, if -- ‘ 
THE COURT: It is their recollectior of the 
prior testimony and the present testimony which wiil 
govern.. 
MR. BERGADANO: Yes. 
your Honor, if I may, the witness said he 
didn't go inside the office and there is no distinguish- 


ment here as to where this conversation took place, 


because they went to a floor, not a specific room or 


something. 
MR. MC INERNEY: May I proceed, your 
Honor? 
THE COURT: You may. 
0 "nid Mr.Snow take the officer into his 


private office? 


ba No, he was there with Mr. Morrissey.” 

THE COURT: In there. 
Q " | ,in there with Mr. Morrissey." 

Yo you remember that question and that answer? 
A Yes, they went into “he office. 


THE COURT: Continue. 


MR. MC INERNEY: Now skip down to line 9. 


THE COURT: No. I am going to ask the next 


one if you don't. 
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9 “Who was in where? 
"A The office, Mr. Morrissey and Mr. Snow were 
in the inner office, 1 was in the outer office. 
"0 Then what happened? Did Mr. Morrissey come 


Sack out with Snow in the office or did he come out with 
the officer alone? 
"A I don't remember." 
Now, do you remember those questions and 
those answers, Mr. Nimmo? 
A Yes. 
MR. McC INERNEY: Skipping down, your Honor, 
to page 69: 
=) Then what happened? 
wy After thev came hack into the outer office, 
Mr. Morrissey was asked by Mr. Snow world he mind vassing 
out" -- 
MR. MINA: Your Honor, again -- 
6) -- "would he mind passing his literature on 
the outside of the building, and he said no.” 


Do you remember that question and that 


answer? 
A Yes. 
Q "And he refused? 


"RA Right. 
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"0 And then what happened? | 
"RA Then he said, ‘Well, I have no alternative 
other than to have you arrested. '" | 
Do you remember that question and that | 
answer? | 
A Yes. 


Q Noes that refresh your recollection thatit 
was Mr. Snow who said that? 
MR. BERGADANO: Your Henor, I don't think 
it is refreshirg the witness! recollection as to anything, 


because I don't think that question was asked before. 


| 

| 

MR. MC INERNEY: All right, I will qo down. 
MR. BERGADANO: Excuse me, your Honor. He 

is attempting to say he is refreshing the witness' | 

recollection as to what Mr. McInerney asked this witness in | 

this courtroom, not back in his office. He is confusing | 


the two, your Honor. 


THE COURT: He is not confusing anything. 


| 
| 
He has examined a witness who he has indicated to me, and | 
I take notice of, is an adverse party. I am going to | 
permit him to examine in the fashion he is examining. | 
However, ladies and gentlemen, it is your | 
recollect. . of what he asked the witness before that will 


govern, and if when vou come to deliberate on this | 
| 
| 
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1] ase) 


case your recollection differs from that of one of the 


tr 


3 lawyers or the Court, your recollection will govern, and you ? 

4 can buttress your recollection by having the court 

5 reporter read back anything that you can't recall 

. | clearly. 

a You may proceed, sir. 

. MR. MC INERNEY: Skipping down to 24. 

’ | (9) "Then it was Snow that said he would have to 

10 } have Morrissey arrested? 
i] 

i i "A Yes." 

s | Do you remember being asked that question and 

13 | giving that answer? 

" A Yes. | 
\ 

s | (a) "0 Then did the police officer take 

s ! Morrissey away? 

u | sa He went with the officers. 

s "0 Thereafter, did you have any conversation with 

9 | anyone about this incident? 

» | "A We went down toc che precinct." | 

a | THE COURT: "I went down to the precinct." 

” | Q “Tl went down to the precinct." 
| MR. BERGADANO: May we have the next question 

* | and answer read, your Honor? 
| 

% THE COURT: No. If you want to read it 


to 


vu 
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later, you can. 


precinct? 
gt | 
"0 


"A 


answers? 
A 


9 


MR. BERGADANO: rank you. 
On page 71, line 6: 


Did ai . tell vou to qo dcwn to the 


Yes. 
Who told you to go down to the precinct? 
Mr. Snow.” 


Do you remember those questions and those 


Yes. 


Now, was your recollection better when we 


took yvour testimony in my office on July 30, .974, or 


is it better today? 


MR. MINA: Objection. Mr. McInernev's 


question assumes there has been @ contradiction and I 


think -- 


THE COURT: I will leave that to the jury. 


He has asked another question w..ich I will 


let the witness answer. 


Is your recollection of the events of July l, 


1971 better today than it was on January 30, 1974 or 


was it better then than it is now? 


THE WITNESS: It was better then. 
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THE COURT: All right. Next question. 

MR. MC INERNEY: Bear with me, sour Honor. 
I'm sorry. 

(Pause) 

MR. MC INE RNEY: I have no further questions 
of Mr. Nimmo. 

THE COURT: Very well. 

MR. MINA: Your Honor, in vier of the fact -- 

THE COURT: No speeches. 

MR. MINA: - that I am representing Mr. 
Nimmo, what I would request, to save the Court's time and 
the jury's, is that Tt not be limited to cross-examination 
of him at thi~ t. me, maybe I can qet some direct testimony 
so that he doesn't have to come bacx. 

It will be very short. 

THE COURT: If it is qoing to be very short. 

MR. MINA: Yes, your Honor. 

THE COURT: I am prepared to perrit that. 
CROSS-EXAMINATION 
BY MR. MINA: 

@) Mr. Nimmo, on the date of the arrest, was 

ther: a notice posted in the anion hall relating to the 
distribution of literature? 


A Yes, there were _averal notices. 
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9) And did those notices relate to the fact 
that literature was not to be distributed in the union 
hall or in the hearing hall? 

A Yes. 

0 Could you tell the jury where you would direct 
people that they could distribute their literature in 
relationship to the union hall? 

A At all the entrances to the building on either 
side of the street, in front of the building or behind 
the building or anywhere on *he outside, even leading 
right up to the door, but not inside the buildina. 

Q Had there been prior occasions on which you 
had had to ask Mr. Morrissey to go outside to distribute 


the literature? 


A Yes. 

9 And had he on all those prior occasions 
done so? 

A Yes. 

1@) Was this the first time that Mr. Morrissev 


refused to go outside and dis’ribute the literature? 


A Yes. 

Q When I say that, I mean that you were on 
duty. 

A : Right. 
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1) Retween May 14 and -Juiv list, approximately 


how many days would you be on duty? 


A- Every day. 
THE COURT: That is, five days a week? 
THE WITNESS: Five days a week. 
9) Could you tell the jurv to the best of your 


recollection how many times you asked Mr. Morrissey to 


go outside on July 1, 1971 »efore the police finallv 


got there? 
A At least a half a dozen times. 
Q Prior to the time that Mr. Morrissey was 


arrested on July 1, 1971, did you talk to anyone about 
Mr. Morrissey's distribution other than Mr. Snow? 
A No, I did not. 
MR. MINA: I have no further questions, 
your Honor. 
CROSS~-F XAMINATION 


BY MR. BERGADANO: 


9) Mr. Nimmo, were there other neople distributing 


literatu’: in t hat period of time, in May, in June up to 


July of 1971 in the union hall? I mean, did other 
people come in and distribute literature during that 


period of time? 


A No one, not inside. 
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So far as you recall, sir, Mr. Morrissey was 


the person who came in to distribute literature in that 


period of time? 


A 


8) 


Yes. 


And on the day he was arrested, that was the 


only day when he wouldn't go outside when you asked him 


to pass out his leaflets’ or whatever they were? 


A 


.@) 


That's correct. 


And you asked him a lot of *+imes before wu 


even called Charlie Snow, right? 


A 


Q 


Right. 


And you asked him a few more times after you 


spoke to Charlie Snow? 


A 


Q 


even more? 


A 


8) 


A 


Right. 


And you asked him before he was arrested 


Right. 

Ané@ he refused each time? 

Yes. 

Only on that day? 

Only on that day. 

Thank you, sir. 

MR. BERGADANO: No further questions. 


MR. MC TURNEY: I have nothing, your Honor. 


A 


a a 


me a a ee ee ee 
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1 | gtr99 Nimmo-cross Jd | 
2 MR. MINA: Nothing, vour Honor. | 
3 THE COURT: You are excused, sir. Thank | 
4 you very much. | 
5 | (Witness excused) 
6 || MR. MINA: Your Honor, can I have one 
7 | minute, please? 
8 | THE COURT: Yes. 
9 | (Pause) 
10 || THE COURT: You may proceed, Mr. McInernev. 
1 | MR. MINA: Your Honor, I am, as usual, | 
12 | confused. I don't know what we are going back to at 
13 | this point. | 
14 | THE COURT: I am guessing -- I don't know, : 
15 | either -- but we did stop the deposition of Mr. Curran, 
16 the reading of that deposition, more or less in the | 
M7 middle while we took certain live witnesses. | 
18 I gather the live witnesses who were requested 
19 to be here have all been called now, is that right, | 
; 20 counsel? | 
21 MR. MC INERNEY: Yes, your Honor, I believe | 
oi 2 so. 
i don't know whether Mr. Wall is going to be | 
2A here today or not. | 
25 Do you know anything about that? | 
| 


MR. MINA: I don't know why he should be 


MR. MC INERNEY: I have been told he was 
I don't know. 
THE COURT: Let us not have colloquy. 


Apparently you have no other witnesses 


here -- 


here. 


~ 


MR. MC INERNEY: Not here. I dor’i see ae 
i 


THE COURT: You are now returning to the 
deposition of Mr. Curran? 
MR. MC INERNEY: Yes, your Honor, 
THE COURT: Very well. 


MR. MC INERNEY: I am trying to shorten it, 


your Honor. 


) 
| 
| 
| 
| 
On page 57, question 9 -- | 
MR. MINA: Can you wait until we get to it? | 
MR. MC INERNEY : I will. | 
Page 57, line 9. | 
THE COURT: I think I had been at page 29, | 
so let me move along. | 


MR. MC INERNEY: I am trying to shorten it, 


your Honor. 


TH" —~DURT: I appreciate that. My comment was 


~ 


5 


yoy BOBA 
ie | 
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not meant: to he critical, it was merely to give me an 
opportunity to flip over some 28 paqaes. 

Very well. Line what? 


MR. MC INERNEY: Line 9. 


I can start there if we can have a concession 


what the "it" refers t+ and it is the notice that we 
have been talking about in this case. 

I can go back all the way. 

THE COURT: In other words, what you are 
really asking on line 9, "Were notic s posted in 1971 
on the board in the «-) building?" 

MR. MC INERNEY: That's right, vour Honor. 

THE COURT: Which ~-1as the new building 
bein; the hail at Saventh Avenue between llth and 12th 
Streets. 

MR. MC IN;.' .EY: Yes, your Honor. 

MR. BERGADANO: At that time. 

THE COURT: All right. Let us pick it up 
with that. 

"oO Was it, referring to the notices, posted in 


1971 on the board in the new building? 


"A I don't know. 


"0 You vourse)f didn't see it, is that riqht? 


"A 


That's richt. 


| 
| 
| 


| 


| 
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"0 As president £ the union, were you more or 
less kept informed of what went on in the national 
headquarters building? 

ma Yes. 

"0 Did there come a tims that you were informed 
that one James Morrissey, the piaintiff in this action, 
had been arrested in the union building? 

a | Yes. 

"0 That arrest had taken place on July 1, 1971, 
is that correct?" 

There was an objection. 1 withdraw that. 
your Honor. 
THE COURT: I sugcest you delete that 
question, the jury will disregard it. 
Let us take the avestion beginning, if you 
wish, on the top of page 58. 
"0 Mr. Morrissey had been arrested on July l, 


1971. 


“Can you tell me when you were first infor#ed 


that Mr. Morrissey had been arrested? 

"A No, I can't tell you exactly, but it was a 
few days after that, after it happened. 

"0 How did that information come te your atten- 


tion? 


aad 


| 
| 


| 
| 
| 
| 
: 
| 
| 
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“A It was reported to me by several people. 
Among them was Charlie Snow, chief of security, and the 
agent at that time. 


Who was the agent, do you know? 


aft Joe Labaczewski. 
"0 Did anyone else mention the fact to you? 
2 eae Well, several of the masters of arms, 


O'Connor and two or three others mentioned it within ‘tv 
hearing, but the specific information I got was from. 
Charlie Snow and Joseph Labaczewski. 

be? When you heard it, did you have any conversa~ 
tions with anyone else about it? 

"A I did. The conversation was about him 
refusing to stop distributing literature and they asked 
him about 16 times during the morniag and he consistently 
refused to let up on it, gave everybody a big argument and 
finally he was told to go out of the hall and he wouldn't 
go out and I saderstood then he was arrested. 

bid pid you talk to Mr. Freedman or Mr. Sovel 
about it? 

"A No, I did not. 

"0 At no time since the time Morrissey had been 
arrested to the present you have not spoken to Mr. 


Freedman or Mr. Sove)] about it?" 


Zz 


ccs LT OT 
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"9 


Freedman or 


or Mr. 


Sovel 


July 1, 1971, did you do so specifically with reqard to 


336 


I continue after an interruption. 
I am asking you, did you ever speak to 


Sovel about ‘t? 


"A Where do I stand? 
"9 You can answer yes or no, did you ever? 
"A Yes. 
a @) Who did you talk to about it, Mr. Freedman 
Sovel? 
"RA Mr. Sovel. Ys 
"0 When did you have a conversation with Mr. 
about it? 
"A I think a few days after it happened." 
Skipping down to 60, line 23: 
"9 Did you ever speak to Mr. Freedman about it? 
"A Yes. 
aed & When did you talk to Freedman about it? 
"RA Sometime after it happened. 
"Oa Was it within the span of a few days? 
“A A couple of weeks, I think. 
"0 A couple cf weeks? 
"K Yes." 
Skipping to page 63, line 4,your Honor. 
"0 When you spoke to Mr. Sovel a few days after 


19 


21 
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Mr. Morrissey's arrest?" 
Excuse me -- 
ms THE COURT: Counsel, let's pass on. There 


was no answer to that question. 


MR. BERGADANO: Line 16, your Honor, or 17. 


MR. MC INERNEY: Line 16 there is an answer, 


your Honor. 


as | I don't recall. I don't think so. I think it 


was in my office. 

"Q You testified earlier a few days after Mr. 
Morrissey had been arrested on July 1, 1971, vou had a 
conversation wits Mr. Snow? 

"RK Yes. 

"oO What did Mr. Snow tell you? 

"A Well, he told me that he had tried to get 
Morrissey to stop distributing literature and Morrissey 
refused, kept refusing, and they finallv had to put him 
out. He was disrupting the whole activities of the 
shipping floor. They couldn't carry on the shipping or 
anything because he and a couple of helpe:> that he had 
were putting out this literature all over the place, it 
was being messed up on the floor, the floor was covered 


with it and he created quite a disturbance so that they 


finally had to order him out and thev wouldn't go out 


gtrl06 
and the result was Morrissey was screaming at the top 
of his lungs at everybody and they had to have him 
arrested. 

“6 Did he tell you how the police came to the 
scene? 

"A No, he didn't. 

"0 Did you ask him what Morrissey was passing 


out, what kind of literature? 


rh No, because I had conies of what he was passing 


out. I didn't need to ask Charlie Snow. They alwavs 
delivered some to me.” 

MR. MC INERNEY: Your Honor, I ask you to 
note that on the offers of the earlier evidence that 
we offered in and subject to connection. That was on 
Mr. Morrissey's pamphlets. 

I would ask now that those pamphlets be 
introduced in evidence. 


THE COURT: I will hear your adversaries. 


MR. MINA: Your Honor, we object. Obvious lv 


because the fact that Mr. Curran says "They were 


delivered to me" is no indication that he knows how many 


came out or that he did, in fact, get those particular 


pamphlets from Mr. Morrissey. 


THE COURT: Absent a specific identification 


| 
| 
| 
| 


